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So You Want To Be A Lawyer 
By Kenneth Redden 


Whether the person you know is merely contemplating the study 
of law, or has definitely decided on its undertaking, he will find 
the pages covered with helpful information and advice in this 
book. Questions concerning law schools, bar requirements, en- 
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American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Association, 
as well as large membership from the Bar of each state and territory, the Association endeavors to reflect so far 
as possible, the objectives of the organized Bar of the United States. 


There are sixteen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Bar Activities; Corporation, Banking and Business Law; Criminal 
Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and Copyright Law; 
Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Conference. Some issue 
special publications in their respective fields. Membership in the Junior Bar Conference is limited to members of the 
\ssociation under the age of thirty-six, who are automatically enrolled therein upon their election to membership 
in the Association. All members of the Association are eligible for membership in any of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
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resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
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to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 
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Traffic light for dictation: 


right to listen. No fussing with arms 
or needles. One featherweight plastic 
disc holds an hour’s dictation. You can 
file it or mail it at regular letter rates. 
Reuse itup!© 5Otimes. That’seconomy ! 


There’s a red and green light on your 
secretary's GRAY AUDOGRAPH...so she 
can’t get tangled up when she’s putting 
your words on paper. You press a key 
while dictating; the lights flash later. 
The red light flashes to warn her of 
approaching corrections, the green 
light for ends of messages. 

Versatile Gray AUDOGRAPH saves 


AU GOGRAPE 


time for lawyers by recording briefs, 
case histories, abstracts— everything 
that takes so long to write out by hand. 
Result—more timeto get down to cases. 
And in many states, telephone conver- 
sations recorded on GRAY AUDOGRAPH 
are admissible as evidence. 

Single lever control makes opera- 
tion a pleasure. Flip left to record, 


Join lawyers everywhere who put 
their time !© more profitable use with 
Gray Aup’CRAPH. Send the coupon 
for full pat! 'culars. 


Dictation is easier—with AvooGrapPn: 


AUDOGRAPH sales and service in 180 U.S. cities. See your 


Classified Telephone Directory under “Dictating Machines.” 


Canada: Northern Electric Company, Ltd. Abroad: 
Corporation (Western Electric Company export affiliate) in 
6. U. S. PAT. OFF 


35 countries. TRADE MARK “AUDOGRAPH™ RE 


Westrex 


STREET 


Send me Booklet 10-0 — a ca** 
saves time and money for a **!l-known Boston law firm. 
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The case of the 
unsute sureties 


(Based on an actual occurrence ) 


A fiduciary, appointed guardian for two 
minor children, gave bond signed by three 
personal sureties. Later this personal 
suretyship was superseded by a bond exe- 
cuted by a corporate surety. Subsequently, 
following a closer examination of the 
affairs of the estate, the-surety company 
obtained a release of its bond and the prin- 
cipal then resorted again to personal sure- 
ties. Later, when mismanagement of the 
estate resulted in substantial claims on the 
bonds, it was found that of the various 
personal sureties one had died leaving no 
assets, and three claimed insolvency. Even- 
tually a settlement was accomplished with 
one personal surety paying a small part 
while the corporate surety made full pay- 
ment of the amount for which it was liable. 


Innumerable examples from court records re- 
flect the superior dependability of corporate 
bonds, in contrast with the uncertainties of per- 
sonal suretyship. 


Such cases demonstrate that in trust matters 
attorneys can best contribute to a satisfactory 
outcome by recommending corporate surety- 
ship for all bond requirements. 


Your local Hartford agent or your insurance 
broker can make available to you quick and 
competent Hartford service whenever Court 
Bonds are needed. In more than 5000 places 
you can locate the Hartford agent by phoning 
Western Union by number and asking “Oper- 


an 


ator 25. 


HARTFORD 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 
Hartford 15, Connecticut 


Year in anc year out you'll do well with the Hartford 
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their victims, abortion, ob- 
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and other subjects vital to 
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With an introduction by Roscoe Pound, 
former Dean of Harvard Law School 
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may obtain from the CT office nearest 
him all the up-to-the-minute costs or 
information he wishes relating to 
incorporation, qualification, merger, 
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amendment and other corporate filings 
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any U.S. territory or possession. 
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When typed on an IBM Electric, your court documents, 
briefs, pleadings, and all your correspondence will have 
a distinctive, first-class look. They’ll be clear and easily 
read, will command attention wherever received. 


Your secretary will enjoy the fast, easy, “letter perfect” 
typing of an IBM. She'll finish her regular typing more 
quickly . . . have time to spare for other important work. 


Isn’t it time she had an IBM Electric? 





IBM, Dept. AB-3 
590 Madison Ave., New York 22, N.Y. 


Please send illustrated folders on 
IBM Electric Typewriters. 
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Daily log 


FOR LAWYERS 


records all data necessary to 

plan your work efficiently . . . 

convert your cases into fees 
Records every service performed for clients 
—and all charges to clients’ accounts. 


Schedules all future engagements, brief 
deadlines, court appearances, etc. 


Records and classifies all receipts and dis- 
bursements for easy cost and tax accounting. 


Provides a work schedule —- classified by 
type—of all incompleted work. 


Gives you thly and | ies of 
fees liected, new busi , incompleted 
business, overhead items, production per 
hour — other “checks on your efficiency. 








The DAILY LOG for 1952 consists of over 
400 pages of 812 x 11 loose-leaf forms 
which fit any standard three-ring note- 
book. Included are a supply of daily pages 
dated for 1952, rosters of business, dockets 
for litigation and probate work, cash re- 
ceipts and expense form, payroll, annual 
report. 


Just a few minutes use each day will 


make every business fact about your prac- 
tice available at a glance. Logical, practi- 
cal, and easy-to-use forms act as ‘work 
organizers"’ 
running 
FORMS — NO BINDER — WITH DAILY 
PAGES DATED FOR 


. . . help keep your practice 
smoothly. COMPLETE SET OF 


1952 — $6.50. 


Postpaid if check accompanies order. 
SATISFACTION GUARANTEED 
SAMPLE PAGES ON REQUEST-— NO OBLIGATION 








RING BINDER 





Top quality Fabrihide binder. Three rings, trigger operated, one 
inch capacity, beautifully embossed with your name in gold. 
ONLY — NO FORMS 


INCLUDED — $4.00 



















210 UNIVERSITY AVE. 


COLWELL PUBLISHING COMPANY 
210 West University Avenue, Champaign, Illinois 
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COLWELL PUBLISHING COMPANY 
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Princeton sz 


MR. JUSTICE SUTHERLAND 


By JOEL FRANCIS PASCHAL. An impartial study—by a writer with 
both legal and scholarly training—of the great conservative, the spokesman 
for the right wing of the Supreme Court during the 1920’s and 1930's. 
Mr. Paschal had access to Sutherland’s private papers. $4.00 








LEVIATHAN and NATURAL LAW 


By F. LYMAN WINDOLPH. An attempt at mediating between positivism 
and the doctrine of natural law. Mr. Windolph, an experienced practicing 
lawyer, undertakes, as he puts it, to serve as moderator between Hobbes 
and Aquinas. He seeks to make clear the distinction between state and govern- 
ment, between moral and political rights, between law and custom. $2.50 
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also FINE FURNITURE... ! 
















A truly lovely file chest in genuine striped mahog- 
any or other choice woods .. . housing a perfect 
filing system. Now you can keep personal data 
accurately filed and instantly available. At the same 
time enjoy a distinctive end or lamp table. Tradi- 
tional or modern finishes and designs to harmonize 
with any interior. Letter or legal size drawers. 
Two full-depth filing drawers; or one filing and 
two storage drawers. Locks optional. Built by 
H. L. HUBBELL, maker of cabinets for America’s 
finest radio and television sets. The most useful 
piece of furniture designed in years. An ideal gift. 
OUR DIRECT-FROM-FACTORY POLICY 
MEANS SUBSTANTIAL SAVINGS TO YOU. 

s% You must be completely satisfied, or we will 
ee Sede deen od ake ta Pk cheerfully refund your money. Use the coupon 


Zeeland, Mich. Michigan residents add for free descriptive literature. 
3% sales tax. 
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H. L. HUBBELL MFG. CO., Dept. ABIO, Zeeland, Mich. 
FOR FREE LITERATURE SHOWING OTHER HUBBELL Please send me complete information regarding the 
DESIGNS. YOURS AT DIRECT-FROM-FACTORY PRICES. 
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PLEADING.. 


“Pleadings are statements in logical and legal 





form of the facts which constitute the plaintiff s 





cause of action or the defendant's ground of 
defense, their purpose being to define the issues 
and apprise the parties of what they must be 


prepared to meet on the trial.’’* 


\ olume 71 CORPUS JURIS SECUNDUM is devoted in its entirety to this subject 
(over 1300 pages). It contains a complete restatement of all the law, both 
common law and statutory, with access afforded to all reported cases, both 


State and Federal. 


Equally important, there is an exhaustive fact word index of 143 pages, 
containing thousands upon thousands of index lines, which make finding 


the law on any point simplicity itself. 


We suggest that you consult “PLEADING” in C.J.S. whenever you are in- 


terested in this most important and technical phase of the law. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1, New York 


*Quoted from Pleading, 71 C.J.S., Sec. 1. 
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The 1951 Ross Prize Essay: 


The First Ten Amendments 


by Paul G. Kauper - 


Professor of Law at the University of Michigan 


® Professor Kauper's study of “The First Ten Amendments: The Character, the Status 
and the Relative Importance and Dignity of the Rights Guaranteed Thereby’’ was the 


winning entry in the annual Ross Prize competition conducted by the Association 


under the terms of the will of the late Judge Erskine M. Ross, of California. 





® The subject of this paper derives 
its significance from current contro- 
versies that in a broad sense turn 
on the relative importance of the 
rights, privileges and immunities 
safeguarded in the Bill of Rights. 
These controversies relate to two 
principal developments in the shap 
ing of our constitutional tradition by 
the process of judicial interpreta- 
tion and decision. Briefly, they are 
as follows: 

(1) What should be the relation- 
ship between the Bill of Rights and 
the interpretation of the Fourteenth 
Amendment restriction 
state power? 

(2) Within the framework of the 
Bill of Rights, should the First 
Amendment privileges be regarded as 
preferred and hence entitled to 
priority in the degree of judicial pro- 
tection accorded them? 

To understand the significance of 
these questions, a brief sketch of the 
relevant judicial developments will 
be in order. 

Included in the first section of the 
Fourteenth Amendment is the lim- 
itation that no state shall deprive a 


person of life, liberty or property 


as a upon 


without due process of law. Explora- 





tion of the “vague contours’! of this 
clause has given rise to one of the 
major judicial developments in our 
constitutional history. It would be 
superfluous to attempt to state the 
whole narrative here.? For our pur- 
pose it is sufficient to observe that 
by a process of judicial construction 
extending over a period of years the 
Fourteenth Amendment has come to 
mean that the so-called “fundamen- 
tal rights”, both procedural and sub- 
stantive in quality, secured 
against deprivation by state authori- 


are 


ty.* The cataloguing of these funda- 


mental rights has been achieved 


through a process of judicial empir- 


1. An expression found in J. Holmes’ dissent in 
Adkins v. Children's Hospital, 261 U. S. 525 at 568, 
43 S. Ct. 394, 67 L. ed. 785 (1923) 

2. For an excellent account of this development, 
see Warren, “The New ‘Liberty’ Under the Four- 
teenth Amendment", 39 Harv. L. Rev. 431 (1926). 

3. “In the Fourteenth Amendment it [due 
process of law] refers to that law of the land in 
each State, which derives its authority from the 
inherent and reserved powers of the State, exerted 
within the limits of those fundamental principles of 
liberty and justice which lie at the base of all our 
civil and political institutions, and the greatest 
security for which resides in the right of the people 
to make their own laws, and alter them oat their 
pleasure."" J. Matthews in Hurtado v. California, 
110 U.S. 516 ot 535, 4 S$. Ct. 111, 28 L. ed. 232 
(1884) 

‘That Amendment [the Fourteenth] was intended 
to preserve and protect fundamental rights long 


icism. The critical feature of this 
selective process is that the Supreme 
Court has not attempted any com- 
plete correlation between the funda- 
mental rights and the privileges spe- 
cifically enumerated in the Bill of 
Rights. Some of the specific privileges 
included in the first ten amendments 
have been rejected as not stating fun- 
damental liberties. Thus the states 
are not required to initiate criminal 
prosecutions by grand jury indict- 
ment* and are not required to grant 
prisoners a trial by jury as estab- 
lished at common law.5 Some of the 
specific rights mentioned in the first 
ten amendments have received a 
limited recognition under the funda- 
mental rights approach but have not 
been accorded the same breadth of 
construction that they enjoy under 
the Bill of Rights. Thus the right of 
a prisoner in a state court to assist- 





recognized under the common law system."* J. 
McReynolds in Butler v. Perry, 240 U. S$. 328 at 
333, 36 S. Ct. 258, 60 L. ed. 672 (1916). 

What it [the Fourteenth Amendment] does re- 
quire is that state action, whether through one 
agency or another, shall be consistent with the 
fundamental principles of liberty and justice which 
lie at the base of all civil and political institutions 
and not infrequently designated as ‘low of the 
land’."’ J. Van Devanter in Herbert v. Louisiana, 
272 U. S. 312 at 316, 47 S. Ct. 103, 71 L. ed. 
270 (1926). 

Cf. the language of J. Cardozo in Palko v. 
Connecticut, 302 U. S. 319 ot 325, 58 S. Ct. 149, 
82 L. ed. 288 (1937), where he speaks of the priv- 
ileges ‘‘implicit in the concept of ordered liberty”. 

4. Hurtado v. California, 110 U. S. 516, 4S. Ct. 
111, 28 L. ed. 232 (1884). 

5. Maxwell v. Dow, 176 U. S$. 581, 20 $. Ct. 
448, 44 1. ed. 597 (1900). 
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ance of counsel, while generaily rec- 
ognized as a fundamental right,® 
does not carry with it as broad and 
categorical a right to have counsel 
appointed by the court as does the 
right to counsel secured under the 
Sixth Amendment.’ Similarly the 
privilege against self-incrimination 
and the immunity against double 
jeopardy are not carried over into 
the Fourteenth Amendment in the 
sense of the full meaning they have 
acquired under the Bill of Rights.® 
On the other hand, some of the spe- 
cific privileges recited in the Bill of 
Rights, such as the First Amendment 
privileges, are carried over into the 
Fourteenth Amendment with literal 
exactness including the gloss of judi- 
cial interpretation accorded them.®* 
Finally, it is to be observed that the 
fundamental rights interpretation of 
the due process clause has resulted in 
the recognition of some rights of a 
substantive character, notably those 
relating to liberty of contract’? and 
freedom of business enterprise,’! not 
expressly stated in the Bill of Rights. 

In conclusion, then, an examina- 
tion of the dominant judicial trend 
in the interpretation of the Four- 
teenth Amendment has resulted in 
a conception of fundamental rights 
at variance with the privileges ex- 


pressly enumerated in the Bill of 
Rights. There is some overlapping, 
but the Bill of Rights does not 
serve as a yardstick to measure either 
the minimum or the maximum con- 
tent of the Fourteenth Amendment 
privileges. 


Do First Amendment Rights 

Have Preferred Position? 

The First Amendment incorporates 
the liberties which for purposes of 
convenience may generically be clas- 
sified as the freedoms of expression: 
freedom of religion including free- 
dom from an establishment of reli- 
gion and the freedoms of speech, 
press, assembly and petition for re- 
dress of grievances. These liberties 
may be contrasted with the other 
substantive rights such as the free- 
dom from taking of private property 
for public use without payment of 
just compensation—a freedom se- 
cured under the Fifth Amendment 
and the procedural guaranties se- 
cured under the several articles of 
the Bill of Rights. Does the quality 
and character of the First Amend- 
ment privileges set them apart from 
the other liberties secured under the 
Bill of Rights and give them a 
unique place in our body of consti- 
tutional rights? The Supreme Court 





has given an affirmative answer to 


this question. The explicit statement 
of the preferred place of the First 
Amendment privileges is a fairly 
recent development.!? It has found 
its classic expression in the opinion 
by Mr. Justice Rutledge in Thomas 
v. Collins'® where, after stating the 
facts and problem of the case, he 
prefaced his consideration of the con- 
stitutional question with the. follow. 
ing statement: 


The case confronts us again with 
the duty our system places on this 
Court to say where the individual's 
freedom ends and the State’s power 
begins. Choice on that border, now as 
always delicate, is perhaps more so 
where the usual presumption support- 
ing legislation is balanced by the pre- 
ferred place given in our scheme to 
the great, the indispensable demo- 
cratic freedoms secured by the First 
Amendment . .. . That priority gives 
these liberties a sanctity and a sanc- 
tion not permitting dubious intru- 
sions. And it is the character of the 
right, not of the limitation, which de- 
termines what standard governs the 
chatee ¢ sii, 


The idea as to the elevated posi- 
tion of the First Amendment privi- 
leges, so clearly stated by Mr. Justice 
Rutledge, has received a concrete ap- 
plication in several developments. 
In contrast with its general position 





6. Powell v. Alabama, 287 U. S. 45, 53 S. Ct. 
55, 77 L. ed. 158 (1932). 

7. Betts v. Brady, 316 U. S. 455, 62 S. Ct. 1252, 
86 L. ed. 1595 (1942). Cf. Johnson v. Zerbst, 304 
U. S$. 458, 58 S. Ct. 1019, 82 L. ed, 1461 (1938), on 
the interpretation of the Sixth Amendment. 

8. Thus the Fourteenth Amendment does not 
secure to a prisoner in a state court freedom from 
adverse comment by the prosecutor on the pris- 
oner's failure or refusal to testify. Twining v. New 
Jersey, 211 U. S. 78, 29 S. Ct. 14, 53 L. ed. 97 
(1908); Adamson v. California, 332 U. S. 46, 67 
S. Ct. 1672, 91 L. ed. 1903 (1947). 

Nor does it stand in the way of a new trial 
where the state appellate court determined that 
the prosecution had been prejudiced by error in the 
original proceeding. Palko v. Connecticut, 302 
U. S. 319, 58 S. Ct. 149, 82 L. ed. 288 (1937). 

9. In Murdock y. Pennsylvania, 319 U. S. 105, at 
108, 63 S. Ct. 870, 87 L. ed. 1292 (1943), J, Doug- 
las stated categorically that the Fourteenth Amend- 
ment made the First Amendment applicable to the 
states. This language was repeated by J. Block, 
speaking for the Court in Everson v, Boord of Edu- 
cation, 330 U. S. 1 at 8, 67 S. Ct. 504, 91 L. ed. 
711. (1947). 

It seems clear that the limitation of the Fifth 
Amendment that private property shall not be taken 
for public use without payment of just compensation 
has been incorporated into the Fourteenth Amend- 
ment. Los Angeles v. Los Angeles Gos & Electric 
Corporation, 251 U. S$. 32, 40 S. Ct. 76, 64 L. ed. 
121 (1919); Pennsylvania Coal Company v. Mahon, 
260 U. S. 393, 43 S. Ct. 158, 67 L. ed. 322 (1922). 

Recent decisions indicate that other specific Bill 
of Rights limitations incorporated into the due 
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process clause of the Fourteenth Amendment are 
the right to a public trial, In re Oliver, 333 U. S. 
257, 68 S. Ct. 499, 92 L. ed. 682 (1948); freedom 
from unreasonable search and seizure, Wolf v. 
Colorado, 338 U. S$. 25, 69 S. Ct. 1359, 93 L. ed. 
1782 (1949); freedom from cruel and unusual pun- 
ishment, Louisiana v. Resweber, 329 U. S. 459, 67 
S. Ct. 374, 91 L. ed. 422 (1947). 

10. Aligeyer v. Louisiana, 165 U. S. 578, 17 S. 
Ct. 427, 41 L. ed. 832 (1897). 

11. See, for instance, New State Ice Co. v. 
Liebman, 285 U. S. 262, 52 S. Ct. 371, 76 L. ed. 747 
(1932). 

12. An intimation of this idea is found in the 
following passage from J. Cardozo's opinion in 
Palko v. Connecticut, 302 U. S. 319 at 326, 58 
S. Ct. 149, 82 L. ed. 288 (1937): “‘We reach a dif- 
ferent plane of social and moral values when we 
pass to the privileges and immunities that have 
been taken over from the earlier articles of the 
federal bill of rights and brought within the Four- 
teenth Amendment by a process of absorption. 
These in their origin were effective against the 
federal government alone. If the Fourteenth Amend- 
ment has absorbed them, the process of absorp- 
tion has had its source in the belief that neither 
liberty nor justice would exist if they were sacri- 
ficed. . . . This is true, for illustration, of freedom 
of thought and speech. Of that freedom one may 
say that it is the matrix, the indispensable con- 
dition, of nearly every other form of freedom."’ 

It became more explicit in the famous footnote 
4 from J. Stone's opinion in Carolene Products Co., 
304 U. S. 144, 58 S. Ct. 778, 82 L. ed. 1234 (1938), 
where he said: ‘It is unnecessary to consider now 
whether legislation which restricts those political 


processes which can ordinarily be expected to 
bring about repeal of undesirable legislation, is to 
be subjected to more exacting judicial scrutiny 
under the general prohibitions of the Fourteenth 
Amendment than are most other types of legis- 
lation.” 


The idea assumed a categorical form in the fol- 
lowing passage from C. J. Stone's dissenting opin- 
ion in Jones v. Opelika, 316 U. S. 584 at 600, 62 
S. Ct. 1231, 86 L. ed. 1691 (1942): ‘The First 
Amendment is not confined to safeguarding free- 
dom of speech and freedom of religion against 
discriminatory attempts to wipe them out. On the 
contrary the Constitution, by virtue of the First and 
Fourteenth Amendments, has put those freedoms 
in a preferred position."' (Emphasis added). 

Thereafter and prior to the decision in Thomas 
v. Collins, the preferred position terminology was 
employed by J. Douglas in his opinions for the 
Court in Murdock v. Pennsylvania, 319 U. S. 105 
at 115, 63 S, Ct. 870, 87 L. ed. 1292 (1943): Fol- 
lett v. MeCormick, 321 U. S. 573 at 575, 64 S. Ct. 
717, 88 L. ed. 938 (1944); and Saia v. New York, 
334 U. S. 558 at 562, 68 S. Ct. 1148, 92 L. ed 
1574 (1948); by J. Rutledge in Prince v. Common- 
wealth, 321 U. S. 158 at 164, 64 S. Ct. 438, 88 L. 
ed. 645 (1944); and by J. Black in Marsh v. Ala- 
bama, 326 U. S. 501 at 509, 66 S. Ct. 276, 90 L 
ed. 265 (1946). 


For an extended discussion of the genealogy of 
the idea, see J. Frankfurter's concurring opinion 
in Kovacs v. Cooper, 336 U. S. 77, 69 S. Ct. 448 
93 L. ed. 513 (1949). 

13. 323 U. S. 516 at 530, 65 S. Ct. 315, 89 L 
ed. 430 (1945). 
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that the Fourteenth Amendment 
does not incorporate the Bill of 
Rights in toto, the Supreme Court 
has held that all of the First Amend- 
ment is written into the Fourteenth 
Amendment in the due 
process of law.’ Even more signif- 


name of 


icant is the substantive interpreta- 
tion given the First Amendment priv- 
ileges whether standing by them- 
selves or transmuted into a Four- 
teenth Amendment limitation. The 
afirmation and application of the 
clear-and-present-danger formula as 
a vehicle for testing the validity of 
legislation impinging upon freedoms 
of expression,’® the rejection of the 
familiar presumption of constitu- 
tionality in cases involving freedom 
of expression,'® condemnation of li- 
censing and other forms of prior 
restraint,!? the more rigorous appli- 
cation of the “vague and indefinite” 
prescription in cases involving ex- 
pression,!§ and a tendency to declare 
as “void on their face” statutes that 
admit of too broad an application 
in their possible curtailment of free- 
dom of expression?®—all these devices 
of judicial interpretation have served 
as effective instruments in the Court’s 
hands for giving flesh and bones to 
the abstract notion of the preferred 
position of the First Amendment 
privileges. 

But the question may be asked, 
since a preference connotes a corre- 
lative subordination, with respect to 
what other freedoms and privileges 
may the First Amendment privileges 
be considered preferred? The logical 


answer should be that all the privi- 
leges recited in the remaining ar- 
ticles of the Bill of Rights are re- 
garded as subordinate in quality. But 
such a simple and forthright answer 
is misleading. Certainly a review of 
the recent cases dealing with the spe- 
cific procedural guaranties of the 
Bill of Rights does not support any 
general conclusion that they have 
receded in importance in the eyes 
of the Court. Although the failure 
to read in some of these procedural 
rights into the fundamental rights 
interpretation of the Fourteenth 
Amendment may be construed as a 
judicial interpretation of their sub- 
ordinate quality, certainly within the 
context of the Bill of Rights as a 
limitation on procedure to be fol- 
lowed in federal courts the Court 
has not minimized or frittered away 
by a process of casual interpretation 
the privilege against self-incrimina- 
tion,” the right to counsel*! or the 
freedom from unreasonable search 
and seizure. All of these rights con- 
tinue to receive careful judicial scru- 
tiny. 


Distinction Is Between 

Classes of Substantive Rights 

The real distinction and contrast is 
to be found between the preferred 
privileges of the First Amendment, 
which it may be noted are all sub- 
stantive in character, and the non- 
preferred privileges, which for lack 
of a better name we may call eco- 
nomic rights. Paralleling the eleva- 
tion of the First Amendment privi- 
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leges as a conspicuous development 
in our constitutional law during the 
last twenty years has been the de- 
cline in the measure of judicial pro- 
tection accorded the rights relating 
to liberty of contract, freedom of en- 
terprise and the enjoyment and use 
of property. In the evolution of the 
fundamental rights interpretation of 
the Fourteenth Amendment and in 
the interpretation of the due process 
clause of the Fifth Amendment, these 
economic privileges at one time occu- 
pied a prominent place in the cate- 
gory of rights enjoying judicial solici- 
tude and protection. Legislation in- 





14. See note 9, supra, for judicial statements cate- 
gorically asserting that the Fourteenth Amendment 
makes the First Amendment applicable to the states. 
lt would be superfluous to cite the numerous cases 
establishing that the freedoms of speech, press, os- 
sembly and religion enumerated in the First Amend- 
ment are effective as limitations upon the states 
under the Fourteenth Amendment. Perhaps the most 
striking manifestation of the literal incorporation 
of the First Amendment into the Fourteenth is 
found in the two relatively recent decisions holding 
that the nonestablishment-of-religion clause of the 
First Amendment is a limitation on state power. 
Everson v. Board of Education, 330 U. S. 1, 67 S. 
Ct. 504, 91 L. ed. 711 (1947); McCollum v. Board 
of Education, 333 U. S$. 203, 68 S. Ct. 461, 92 L. 
ed. 648 (1948). 

15. See, for instance, Thomas v. Collins, 323 
U. $. 516, 65 S. Ct. 315, 89 L. ed. 430 (1945); Termin- 
iello v. Chicago, 337 U. S. 1, 69 S. Ct. 894, 93 L. 
ed. 1131 (1949). For an extensive treatment of the 
clear-and-present-danger limitation, see Antieau, 

The Rule of Clear and Present Danger: Scope of 
ts Applicability’’, 48 Mich. L. Rev. 811 (1950). 


16. See, for illustration, Thomas v. Collins, 323 
U. S. 516, 65 S. Ct. 315, 89 L. ed. 430 (1945). 

17. See, for instance, Saia v. New York, 334 
U. S$. 558, 68 S. Ct. 1148, 92 L. ed. 1574 (1948). 

18. Winters v. New York, 333 U. S. 507, 68 S. Ct. 
665, 92 L. ed. 840 (1948), may be cited as an illus- 
trative case. 

19. See Thornhill v. Alabama, 310 U. S. 88, 60 
S. Ct. 736, 84 L. ed. 1093 (1940). 

20. See Blau v. United States, 340 U. S. 159, 71 
S. Ct. 223, 95 Lb. ed. 175 (1950), holding that a 
witness in a grand jury proceeding could not be 
required to answer questions concerning the Com- 
munist Party of Colorado and her connections with 
it. In the later case of Rogers v. United Siotes, 
340 @. S. 367, 71 S. Ct. 438, 95 L. ed. 374 (1951), 
where the majority found the privilege against 
self-incrimination improperly invoked by the wit- 
ness, J. Black, dissenting for himself and Justices 
Frankfurter and Jackson, declared that the major- 
ity’s expansion of the waiver doctrine improperly 
limited ‘‘one of the Fifth Amendment's greot safe- 
guards’. The following language from J. Black's 


dissenting opinion is particularly interesting in 
view of his frequently expressed abhorrence of 
natural law thinking: “This Court has almost al- 
ways construed the Amendment broadly on the 
view that compelling a person to convict himself 
of crime is ‘contrary to the principles of ao free 
government’ and ‘abhorrent to the instincts of an 
American’; that while such a coercive practice 
may suit the purposes of despotic power . . . it 
cannot abide the pure atmosphere of political 
liberty and personal freedom." " 


21. See Johnson v. Zerbst, 304 U. S. 458, 58 S. 
Ct. 1019, 82 L. ed. 1461 (1938). 


22. Although the Court in United Stotes v. 
Rabinowitz, 339 U. S. 56, 70 S. Ct. 430, 94 L. ed. 
653 (1950), upheld a search without warrant as in- 
cident to arrest even though there was ample time 
to secure a warrant, and despite the critical dis- 
sents expressed in the case, the cose still indicates 
a careful judicial scrutiny with respect to Fourth 
Amendment privileges. Judges may differ in the 
interpretation of a constitutional right even though 
they hold it in high respect. 
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terfering with an employer’s liberty 
to determine conditions of employ- 
ment and with the businessman's 
privilege of entering business or de- 
termining the price of his product 
was carefully scrutinized and in a 
number of instances invalidated.*® 
But this development came to an end 
in the middle thirties. The monu- 
mental opinion in Nebbia v. New 
York™* pulled the curtain on the era 
of our constitutional history marked 
by a high degree of judicial protec- 
tion accorded economic privilege. In 
this celebrated case the liberty of 
contract and the freedom in the con- 
duct of business enterprise which had 
been forged from the due process 
concept were held to be subject to 
a reasonable exercise of the police 
power. Subsequent developments 
proved that the broad standard of 
reasonableness coupled with a readi- 
ness to employ a presumption of va- 
lidity respecting regulatory legisla- 
tion had drained due process of its 
substance in the realm of economic 
affairs.*5 

Appraisal of Rights 

Is Function of Judicial Review 

The question as to the relative im- 
portance and dignity of the rights 
secured under the first ten amend- 
ments assumes its significance then 
in the light of the two developments 
briefly described above. Stated in 
terms of the subject of this paper 





the fundamental-rights approach to 
the interpretation of the Fourteenth 
Amendment can be said to mark an 
elevation to a position of pre-emi- 
nence of the Bill of Rights freedoms 
deemed fundamental and in turn a 
subordination to a lower level of 
those not regarded as fundamental. 
Similarly, the thesis as to the pre- 
ferred position of the First Amend- 
ment privileges seems to reduce the 
other parts of the Bill of Rights to 
a position of secondary importance. 


These positions have not gone un- 
challenged. In his forthright dissent- 
ing opinion in the Adamson case,** 
Mr. Justice Black launched a vigor- 
ous attack upon the whole philos- 
ophy and theory of the fundamental- 
rights approach and urged an inter- 
pretation of the Fourteenth Amend- 
ment in terms solely of the Bill of 
Rights—nothing more and nothing 
less. In his opinion the rejection of 
some of the Bill of Rights’ privileges 
in the interpretation of the Four- 
teenth Amendment is an affront to 
the dignity and importance of the 
Bill of Rights and another indica- 
tion of irresponsible judicial subjec- 
tivity that roams the fields of tran- 
scendent natural law thinking and 
disregards the plain imperatives of 
the historic text.27 Likewise the idea 
that the First Amendment privileges 
are preferred has not escaped criti- 
cism. Mr. Justice Frankfurter devoted 





nearly all of his concurring opinion 
in Kovacs v. Cooper®® to a critical 
examination of this idea which he 
said had “uncritically crept into” 
some of the Court’s recent opinions 
and which he deemed “mischievous”, 
depending upon the connotations it 
implied. 

Any attempt at critical evaluation 
of these ideas in the interest of ex- 
ploring the questions raised as to the 
relative importance and dignity of 
the rights secured by the first ten 
amendments makes clear at the out- 
set that we are dealing basically with 
the philosophy and function of judi- 
cial review. The question of the rela- 
tive importance of any right of a 
constitutional stature depends for its 
answer on the degree of judicial 
protection accorded it. A right as 
such is an abstract idea. It is given 
concreteness by the process of judi- 
cial decision. The problem then in 
respect to the relative position and 
importance of the Bill of Rights’ 
privileges must be stated in terms of 
whether the weapons available in 
the judicial arsenal will be used with 
varying degrees of effectiveness de- 
pending upon the character of the 
rights asserted. 


No Distinctions 
Appear on Face of Bill 


On its face the Bill of Rights makes 
(Continued on page 780) 





23. For illustrative cases, see the following in 
which statutes were held invalid. 

(a) Price control: Tyson & Bros. v. Banton, 273 
U. S. 418, 47 S. Ct. 426, 71 L. ed. 718 (1927); 
Ribnik v. McBride, 277 U. S. 350, 48 S. Ct. 545, 
72 L. ed. 913 (1928). 

(b) Hour and wage limitations: Lochner v. New 
York, 198 U. S. 45, 25 S. Ct. 539, 49 L. ed. 937 
(1905); Adkins v. Children’s Hospital, 261 U. S. 
525, 43 S. Ct. 394, 67 L. ed. 785 (1923). 

(c}) Recognition of unions and collective bar- 
gaining: Adair v. United States, 208 U. S. 161, 28 
S. Ct. 277, 52 L. ed. 436 (1908); Coppage v. Kan- 
sos, 236 U. S. 1, 35 S. Ct. 340, 59 L. ed. 441 
(1915). 

(d) Limitations on entry in business: Adom v. 
Tanner, 244 U. S. 590, 37 S. Ct. 662, 61 L. ed. 
1336 (1917). 

24. 291 U. S. 502, 54 S. Ct. 505, 78 L. ed. 940 
(1934). 

25. See Olsen v. Nebraska ex rel. Western Ref- 
erence & Bond Assn., 313 U. S. 236, 61 S. Ct. 862, 
85 L. ed. 1305 (1941), upholding price fixing and 
overruling Ribnik v. McBride, cited in note 23, 
supra; Wes? Coast Hote! Co. v. Parrish, 300 U. S. 
379, 57 S. Ct. 578, 81 L. ed. 703 (1937), upholding 
minimum wage legislation and overruling Adkins v. 
Children's Hospital, cited in note 23, supra; United 
States v. Darby, 312 U. S. 100, 61 S. Ct. 451, 85 
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L. ed. 609 (1941), upholding wage and hour limi- 
tations under the Fair Labor Standards Act; Phelps 
Dodge Corp. v. National Labor Relations Board, 
313 U. S. 177, 61 S. Ct. 845, 85 L. ed. 1271 (1941), 
upholding the unfair labor practice provisions of 
the National Labor Relations Act and indicating 
that the Adair and Coppage cases cited in note 23, 
supra, had lost their authority; Lincoln Federal 
Trade Union No. 19129, A, F. of L. v. Northwestern 
lron and Metal Company, 335 U. S. 525, 69 S. Ct. 
251, 93 L. ed. 212 (1949), upholding a state statute 
forbidding discrimination by employers against 
non-union employees. The opinion in the case last 
cited contains an excellent statement by J. Black 
of the general development since the Nebbia case 
was decided. 

A striking illustration of the difference in re- 
sult depending on whether a given privilege is 
characterized as a freedom of expression or as an 
economic privilege is found in the decisions dealing 
with freedom of picketing. Beginning with Thornhill 
v. Alaboma, 310 U. S. 88; 60 S. Ct. 736, 84 L. ed. 
1093 (1940), picketing was declared to be a forfh of 
speech and hence entitled to the priority enjoyed 
by the First Amendment privileges. But the more 
recent decisions have tended to assimilate picket- 
ing into the category of economic activity and 
hence more readily amenable to limitation in the 
public interest by reference to ‘unlawful purpose” 
concepts not subject to critical judicial scrutiny. 





See Giboney v. Empire Storage & Ice Co., 336 
U. S. 490, 69 S. Ct. 684, 93 L. ed. 834 (1949), In 
ternational Brotherhood v. Hanke, 339 U. S. 470, 70 
S. Ct. 773, 94 L. ed. 995 (1950); Building Service 
Employees International Union v. Gazzam, 339 
U. S. 532, 70 S. Ct. 784, 94 L. ed. 1045 (1950) 
Hughes v. Superior Court, 339 U. S$. 460, 70S. Ct 
718, 94 L. ed. 985 (1950). This whole development 
is reviewed in Gregory's article, *‘Constitutiono! 
Limitations on the Regulation of Union and Em 
ployer Conduct’, 49 Mich. L. Rev. 191 (1950). 


26. Adamson v. California, 332 U. S. 46 at 68, 67 
S. Ct. 1672, 91 L. ed. 1903 (1947). For an able 
article in support of the general proposition that 
the Fourteenth Amendment should be construed by 
reference to the specific procedural safeguards 
enumerated in the Bill of Rights and not by refer 
ence to the Court's Fair Trial Rule, see Green, 
“The Bill of Rights, The Fourteenth Amendment 
and the Supreme Court’’, 46 Mich. L. Rev. 869 
(1948). The author does not accept all of J. 
Black's position but is generally sympathetic. 


27. J. Black's strong aversion to natural law 
thinking appears in his characterization of it os 
“an incongruous excrescence on our Constitution’. 
Dissenting opinion in Adamson v. California, cited 
in note 26, supra, at page 75. 


28. 336 U. S. 77 at 89, 69 S. Ct. 448, 93 L. ed. 
513 (1949). 
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The President's Annual Address: 


The Lawyer's Responsibility to America 


by Cody Fowler - President of the American Bar Association 


® The President of the Association is required by Article Ill, Section 2 of the By-Laws of 
the Association to deliver an address before the Assembly and House of Delegates 
“upon such topic as he may select with the approval of the Board of Governors”. 


President Fowler chose ‘The Lawyer's Responsibility to America” as his subject for 
the Seventy-Fourth Annual Meeting in New York City. Speaking on September 17, the 
164th anniversary of the day the Constitutional Convention finished its work in Phila- 
delphia, he reminded lawyers of their duty to work for the preservation of the system 
of government established by the Founding Fathers. 








#" Another Annual Meeting has con- 
vened. Within a few short days, I 
shall surrender this office to a new 
President of the American Bar As- 
sociation. Since I shall not again be 
privileged to address so many of you 
in one group, let me now thank you 
for the honors, courtesies and, most 
of all, the friendships you have ex- 
tended me during the past year. It is 
a challenging and inspiring experi- 
ence to represent this great organi- 
zation which speaks for the truly 
\merican profession. I 
cherish the memories of this year. 


will ever 

As with all administrations, mine 
has been a busy one. During this 
year, and the few months immediate- 
ly preceding it, I have, as your Presi- 
dent, visited in thirty-two states, the 
District of Columbia, the Republic 
of Cuba, the Republic of Mexico, 
the Territory of Hawaii, the Domin- 
ion of New Zealand and the Com- 
monwealth of Australia. Primarily, 
of course, my contacts were with 
members of 


our Association and 


members of state and local bar as- 
sociations. As the result of my re- 
lations with the men and women of 
my profession, I have the highest re- 
spect for the American lawyer. It is 
comforting to know that lawyers of 
ability everywhere are concerning 
themselves, not only with problems 
of a professional nature, but also 
with the larger issues of government 
which are becoming more and more 
pressing each year. 

I have been particularly impressed 
with the similarity of views held by 
lawyers throughout our country. The 
viewpoints expressed to me have 
been stimulating and provocative. 
They have had a profound effect up- 
on my thinking. Consequently, al- 
though the opinions I am about to 
offer are my own, they might also be 
characterized as my interpretation of 
the composite thinking of American 
lawyers everywhere. 

We live in changing times. Unrest 
and dissatisfaction are world-wide. 
The demand for change appears al- 





most everywhere. Our own country 
has not escaped the spirit of the day. 
Within the space of a comparatively 
few years, we have witnessed a revo- 
lutionary change in the nature of our 
Federal Government. Of this fact, 
there can be no doubt. It is admitted 
both by those who approve the 
change and those who do not. The 
essence of this change, as all agree, 
has been an expansion of the func- 
tions of government, a shifting of 
power from the states to the Federal 
Government and a greater reliance 
upon rule by men rather than rule 
by law. Who of us, thirty years ago 
foresaw that a farmer growing wlieat 
to feed his own cattle 
day be subject to quotas established 
federal bureau? Who of us 


would have dreamed that under the 


would one 
by a 


commerce clause, Congress had the 
power to legislate with respect to an 
elevator operator in an office build- 
ing? Yet the change of which I speak 
has brought these developments and 
many more of an equally revolution- 
ary nature. 


Changes Have Come with 

but One Constitutional Amendment 

A person familiar with the ideals, 
purposes and fears of those who drew 
our Constitution might very well 
assume that the fundamental change 
in the nature of our Government 
could only be accomplished by for- 
mal amendment to the Constitution. 
But as we have seen, this is not the 
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case. The fact is—and it’s a surpris- 
ing one when we stop to think about 
it—the fact is that our Government 
has made the amazing transition 
from what it was to what it is with 
the benefit of but one formal amend- 
ment to the Constitution. That 
amendment, of course, is the Six- 
teenth Amendment permitting an 
income tax. Think of it! With but 
one formal amendment to our funda- 
mental law and in less than a single 
generation our Government has 
changed from one which the found- 
ing fathers knew to one which they 
would hardly recognize. 

The method by which the change 
has been accomplished is known to 
all of us. It has been accomplished 
by legislation, by administrative or- 
der and by court decree. Each branch 
of the Federal Government has con- 
tributed to the end result. The legis- 
lative, the executive and the judicial 
branches, each of which was created 
and limited by the Constitution and 
each of which was intended to oper- 
ate as a check on the others, have 
collaborated to give us the increas- 
ingly powerful central government 
we now know. Far from acting as a 
check on each other, these branches 
have outdone themselves in extend- 
ing the powers of the Federal Govern- 
ment. 

There are those who maintain that 
the change in our Federal Govern- 
ment has been accomplished without 
doing violence to our Constitution. 
They argue that a broad interpre- 
tation of the Constitution is justified 
and, indeed, necessary if that docu- 
ment is to be of practical value in a 
world of changing economic circum- 
stances and changing social relation- 
ships. They justify what has been 
done by saying the Constitution is a 
tool, not a testament—a device to 
facilitate progress, not to arrest it. 


Majority of Lawyers Reject 

New Interpretation of Constitution 
The great majority of American law- 
yers reject this point of view—some 
quietly and with reserve—some bit- 
terly and with little restraint. These 
lawyers feel that traditional, revered 
and solid legal ground has slipped 
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and is slipping out from under our 
feet to be replaced by a whimsical 
and capricious government of men. 
They maintain that enlargement of 
governmental power has been ac- 
complished through judicial inter- 
pretations which violate both the 
letter and the spirit of the Consti- 
tution. Many of our legal brethren, 
whose intellectual honesty, sincerity, 
and intelligence cannot be doubted, 
even accuse our elected officials and 
judges of refusing to observe the 
plain provisions of the very docu- 
ment, the Constitution, which they 
have sworn to uphold. 

In speaking before this important 
gathering, I am hesitant to use such 
blunt language. However, I cannot 
escape the conviction held by so 
many of my fellow lawyers that the 
“Supreme Law of the Land” has been 
distorted out of its original pattern. 
The evidences of this are too numer- 
ous and too compelling to ignore. 
I cannot believe that the “interstate 
commerce clause” was ever intended 
to confer the broad powers which 
court decisions of the past twenty 
years have approved thereunder. I 
cannot but view with misgiving 
any attempt to effect fundamental 
changes in our law through treaties 
which require only the signature of 
our President and the ratification 
of our Senate. Last, but far from 
least, I cannot understand the utter 
disregard which has fallen upon the 
Ninth and Tenth Amendments. 

Particularly in these times, it is 
well for us to read and reread the 
Ninth and Tenth Amendments fre- 
quently. The Ninth Amendment 
provides: 

The enumeration in the Constitution 

of certain rights shall not be construed 

to deny or disparage others retained 
by the people. 

The Tenth Amendment provides: 
The powers not delegated to the 
United States by the Constitution, nor 
prohibited by it to the states, are re- 
served to the States respectively, or to 
the people. 

These two amendments might well 

be called the forgotten amendments 

of the “Bill of Rights”. Though rati- 
fied together with the other amend- 
ments composing the “Bill of 


Rights”, the Ninth and Tenth 
Amendments have been “largely ig. 
nored during the past twenty years. 
If, as some say, the meaning of the 
Constitution has not been broadened 
by court decision, how are we to rec- 
oncile the expansion of federal pow. 
er with the language of the Ninth 
and Tenth Amendments? How, un- 
der any circumstances, can we justify 
disregard of the Ninth and Tenth 
Amendments? The answer to both 
questions is that we cannot. 

The layman frequently asks, 
“What is sacred about the Constitu- 
tion? Why is it so desirable that its 
basic meaning be preserved through- 
out consecutive generations? Why 
should its fundamental provisions be 
altered only by direct amendment?” 

I can think of no better answers 
to these questions than statements 
made in the Federalist papers. In 
one of these papers which was con- 
tributed by either James Madison or 
Alexander Hamilton it was said: 

It may be a reflection on human na 

ture, that such [constitutional] de. 

vices should be necessary to control 
the abuses of government. But what 
is government itself but the greatest 
of all reflections on human nature? 

If men were angels no government 

would be necessary. If angels were 

to govern men, neither external nor 
internal controls on government 
would be necessary. In framing a gov- 
ernment which is to be administered 
by men over men, the great difficulty 
lies in this: you must first enable the 
government to control the governed; 
and in the next place oblige it to con 
trol itself. A dependence on the peo 
ple is, no doubt, the primary control 
on the government; but experience 
has taught mankind the necessity of 
auxiliary precautions. 

In another of the Federalist papers, 

Hamilton, in speaking of the duty 

of the courts, said: 

[Constitutional] Limitations of this 
kind can be preserved in practice no 
other way than through the medium 
of courts of justice, whose duty it must 
be to declare all acts contrary to the 
manifest tenor of the Constitution 
void. Without this, all the reservations 
of particular rights or privileges would 
amount to nothing. 


Founding Fathers Knew 
That Liberty Is Fragile 


These great and wise men, and their 
equally farsighted contemporaries, 
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knew from experience that liberty is a 
precious and fragile thing. They were 
unwilling to entrust it to those in gov- 
ernmental office alone. They had a 
deep-grained dislike and distrust of 
government. Tom Paine, in a state- 
ment praised by George Washington 
as containing “sound doctrine and 
unanswerable reasoning”, said: 

. . government even in its best state 
is a necessary evil; in its worst state, an 
intolerable one. 

Those who gave us our government 
perceived that the principal check 
upon the excesses of government 
must rest with the people themselves. 
But they also recognized that even 
a majority of the people, acting 
hastily, foolishly, selfishly or just 
hysterically, could harm or even de- 
stroy the basic rights which make up 
liberty. Bearing the views they did, 
it was quite understandable that our 
forefathers promulgated the Con 
stitution did—a Constitution 
which is more notable for its restric- 


they 


tions on governmental power than 
for its grants of governmental power 

a Constitution which makes gov 
ernment a check upon itself: the peo 
ple, a check upon government: the 
written word, a check upon both 
government and the people. To as- 
sure that this system of checks would 
not be thrown out of balance by 
the capricious action of the people 
themselves, our forefathers, in pro- 
viding machinery for amendment of 
the Constitution, threw up safe- 
guards against precipitant destruc- 
tion of those rights considered suf. 
ficiently fundamental to be em- 
bodied in that document. Thus, not 
by one or two, but by several devices, 
the Constitutional fathers sought to 
preserve liberty to posterity. 

Liberty is no less fragile today 
than it was in 1783. The pressures 
upon it, however, are greater than 
they have ever been. The social and 
economic problems which popula- 
tion and _ industrialization have 


brought, have put strains upon our 
traditional American concepts in a 
manner unknown when people were 
few and frontiers were unlimited. 
Yet the key to preservation of our 
free life remains the same. We must 
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untiringly guard against the nat- 
ural tendency toward expansion of 
governmental power. History fairly 
shouts that government never re- 
treats from authority once attained. 
It simply thirsts for more authority. 
And as it gradually satisfies its thirst. 
personal liberty recedes. When gov- 
ernmental omnipotence is achieved, 
human liberty disappears completely. 

In the last analysis, the only real 
safeguards against encroaching gov- 
ernmental power are the people 
themselves and written constitutions. 
Our Constitution must remain sa- 
cred because it recognizes and ap- 
plies these ageless truths. Its basic 
meaning must be preserved else the 
safeguards contained therein will be 
destroyed. Its fundamental provi- 
sions should be altered, if at all, only 
by direct amendment because the 
people alone should say when, if, 
and to what extent they are ready to 





depart from the principles of constr- 
tutional liberty. 

In my many appearances before 
state bar associations during the past 
year, I have frequently made the 
statement that the American people 
can have and are entitled to the kind 
of government they want. Though 
my words have been questioned by 
some, I thoroughly believe them to 
state the case. Certainly they are true 
from a practical standpoint. The very 
essence of our government is major- 
ity rule. The Constitution recog- 
nizes this fact. Under its amendment 
provisions, the Constitution itself 
may be changed or even abolished 
completely. Of course, a substantial 
majority would be required to ac- 
complish this result, but the fact re- 
mains that when a sufficient number 
of our people speak, the Government 
must respond. The result may well 
be a life far different from the free 
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one we now live. The result may 
even be dictatorship. In that event, 
of course, the principle of majority 
rule itself would be lost and with it 
the means of maintaining our lib- 
erty. No longer would government 
be restrained by the written word or 
the voice of the people. The posi- 
tions of the people and the govern- 
ment as master and servant would 
then be reversed. Yet—and I repeat— 
this result, undesirable as it may be, 
can be achieved by the people if they 
want it. By the same token, it can be 
prevented by the people. I think it 
important that we recognize these 
facts. I think it equally important to 
realize that the vast changes in the 
nature of our government which the 
past half century has brought were 
produced by administrations elected 
by a majority of American voters. 

Viewing the election returns, I 
think we must admit, in all candor, 
that a majority of the voters approve 
the tangible benefits bestowed upon 
them by recent administrations. The 
deeper question is whether or not 
the people recognize the full impli- 
cations which attend these benefits. 
The answer to this question, in my 
opinion, is an unhesitating “no”. 
Because of wishful thinking, misin- 
formation, or just plain apathy, a 
large number of our people forget 
that we can’t get something for 
nothing. They overlook the fact that 
there is always a price for tangible 
benefits bestowed by government 
and that often this price must be 
measured in blood, sorrow and tyran- 
ny. They do not realize that there is 
a point of experimentation in gov- 
ernment beyond which there is no 
return—that the nationalized indus- 
try seldom returns to private con- 
trol—that the nationalized govern- 
ment never yields but to force. They 
do not know that so-called “liberal 
advancements” have been accom- 
plished at the expense of weakened 
constitutional guaranties. 

If we conclude, as I for one have, 
that large numbers of our people do 
not appreciate the full implications 
of recent developments in govern- 
ment, we must then ask ourselves 
“would a fully informed American 
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electorate approve such develop- 
ments?” None of us can answer that 
question with any degree of certain- 
ty. All we can do is pledge ourselves 
to a program of informing the voters, 
ever hopeful that fully apprised of 
the facts, the people will recognize 
the way—the only way—to protect the 
traditional American liberties. 


Lawyers Have a Duty 

To Defend American System 

If this is to be accomplished, the 
American lawyers must do it. We 
constitute the group best qualified 
to undertake the gigantic task of in- 
forming the people. Because of ‘our 
training, we, better than anyone else, 
can evaluate the opportunities our 
people have enjoyed under our con- 
stitutional system and the effect 
which governmental acts and _ pol- 
icies may have upon them. Because 
of our heritage, we, more than any- 
one else, have the duty to defend 
this only practical system for the 
protection of human freedom—the 
American system. Lawyers it was 
who were primarily responsible for 
the preparation and adoption of 
our Constitution. Lawyers it has 
been who have sustained the Consti- 
tution. If it be that lawyers, too, have 
been responsible for the weakening 
of the Constitution, then so much 
the greater is our duty as lawyers 
to use our individual and united 
strength to prevent further inroads 
into our constitutional rights. 

The task which confronts us is not 
an easy one. Some of us have diffi- 
culty perceiving the truth in this 
statement, realizing, as we do, that 
our purpose is simply to preserve a 
system which has proved to be the 
most successful in the history of man, 
which has led our country to world 
leadership in industry and agricul- 
ture, and which has given us the 
highest standard of living ever 
known. Nevertheless, it is never sim- 
ple to sell the proposition that im- 
mediate tangible contributions to 
easier living must be foregone to pre- 
serve an intangible blessing for the 
future. We will have trouble convinc- 
ing people who have come to take 
freedom for granted that they, 





through acceptance of more and 
more government, may be turning 
down the road which leads to politi- 
cal slavery. The task will be the hard- 
er because of the many persons and 
influences which will resist our ef- 
forts. There will be those who care 
for nothing except today’s comforts 
and conveniences, These are the peo- 
ple who, childlike, demand a multi- 
tude of services from their govern- 
ment without reckoning the cost. 
There will be those who profess dis- 
trust of bureaucratic government but 
still contribute thereto by their per- 
sonal demands. These are the people 
who oppose government controls and 
subsidies in principle but seek them 
for their own advantage. There will 
be those who forthrightly favor a 
welfare state. These are the honest 
but misguided persons who preach 
that statism can co-exist with liberty 
in America. There will be others who 
will complicate our task. They all 
must be faced—their words, acts, and 
attitudes must be counteracted if we 
are to fulfill our duty to the public. 


Danger of Foreign Aggression 
Makes Task More Difficult 
The task will be the more difficult 
because of another factor. Our coun- 
try is now faced with threats from 
other sources. There is the danger of 
aggression by a foreign power. There 
is the danger posed by infiltration of 
adherents of hostile ideologies. These 
threats are readily recognized by the 
average American citizen. At the 
same time, they tend to distract his 
attention from an equally grave, or 
perhaps, even graver threat—the dan- 
ger that we Americans, through in- 
difference, apathy or misinforma- 
tion, will permit cherished demo- 
cratic principles to slip from our 
grasp. This last threat concerns me 
much more than the others I have 
mentioned. Recognizing, as we do, 
the dangers posed by a foreign ag- 
gressor, its agents and friends, we 
can and are protecting ourselves. But 
how can we Americans protect our- 
selves against our own very natural 
tendency to seek more from our Gov- 
(Continued on page 784) 
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The New President of the Association: 


Howard L. Barkduli, of Ohio 


® Howard L. Barkdull, of Cleve- 
land, Ohio, is the new President of 
the American Bar Association. He is 
one of the most widely respected and 
best liked men who ever has held 
the office. It is a genuine pleasure to 
introduce and to give this preview 
of him to those who do not yet 
know him. 

Howard Barkdull is a friendly 
man. He is not a “glad-hander”, 
but makes friends easily and keeps 
them. He is one of those rare men 
who immediately inspire confidence 
in others, and with whom new ac- 
quaintances are at once at ease and 
on a friendly footing. It is easy to 
call him “Howard”. As he makes 
new acquaintances in his journeys 
about the country during the com- 
ing year, many will find that they 
too will be addressing him, and 
without affectation, by his first 
name. 

He was born in 1887 in Norwalk, 
Ohio. Having decided before grad- 
uating from the eighth grade that 
he wanted to become a lawyer, he 
attended high school in Toledo and 
then entered the University of 
Michigan, where he received his A.B. 
degree in 1909 and his law degree 
in 1911. At the University of Michi- 
gan he was a student leader and also 
was elected to Phi Beta Kappa and 
to the Order of the Coif. In 1919 
he became associated with and in 
1927 was made a partner in the firm 
of Squire, Sanders and Dempsey of 
Cleveland. He is an able and dis- 
tinguished lawyer. He has an ex- 
ceptionally well-ordered mind and is 
concise and clear in his statements. 
An outstanding characteristic is his 
good judgment. He has the rare 
quality of coming up with the right 
answer. He is at his best at the coun- 
cil table, and there his approach to 
matters under discussion is some- 
thing to watch and to take guidance 


from. He rarely jumps into an argu- 
ment in its initial stages. It is his 
forte, after his conferees are dum- 
founded with confusion, to come up 
with a quiet statement that is so 
simple and so right that it is at once 
accepted. And the others feel that 
they have had a part in arriving at 
the solution, which, indeed, they 
have. 

For many years Howard has been 
active in the affairs of the organized 
Bar. He has held many responsible 
positions, but is never a seeker for 
office. Offices come to him because 
his coworkers feel that he is the 
right man to hold them because 
of his outstanding work as a com- 
mittee chairman or member. He 
was chairman of the Committee on 
Revision of the Ohio Probate Code, 
enacted into law in 1931. From 1934 
to 1938 he served on the Executive 
Committee of the Ohio State Bar 
Association, and was its President in 
1938-1939. 

He was Chairman of the Executive 
Committee of the National Confer- 
ence of Commissioners on Uniform 
1947 to 1949; in 
1949 he was elected president of the 
Conference. From 1938 to 1942 he 
represented the Ohio State Bar As- 
sociation in the House of Delegates 
of the American Bar Association; 
he was Chairman of the Association’s 


State Laws from 


Ways and Means Committee from 
1940 to 1942; was State Delegate 
from Ohio from 1942 to 1949; Chair- 
man of the Committee on Rules and 
Calendar from 1943 to 1946; mem- 
ber of the Board of Governors from 
1944 to 1948; Chairman of the 
House of Delegates from 1946 to 
1948. He was the first chairman 
of the Committee on Scope and 
Correlation of Work, and now he is 
President of the Association. He has 
served for several years as a membe1 
of the Executive Committee and as a 


vice president of the American Judi- 
cature Society. He is a member of 
the Council of the Survey of the 
Legal Profession and of the Com- 
mission to Investigate Organized 
Crime. 

He is always considerate of others 
and is a kindly and tolerant man. 
He has a keen sense of humor. But 
when presiding over a meeting, be 
it a committee or an assembly, he 
keeps things moving with precision 
and under his guidance the business 
of the meeting is handled with dis- 
patch. He is punctual in keeping his 
engagements. His neighbors say that 
they can set their clocks by him. 
“There goes Howard”, they exclaim. 
“It must be eight o'clock!” 

In 1917 he married Eloise Stand- 
art Kelsey. Mrs. Barkdull is a charm- 
ing and kindly woman whom the 
members of the Association will en- 
joy meeting. The Barkdulls have 
two children, Margery Kelsey and 
Howard L., Jr., and one grandchild. 
They are members of the Episcopal 
Church of the Ascension of Lake- 
wood, Ohio. There Howard may be 
found on Sundays as a vestryman 
welcoming the members of the con- 
gregation. 

Howard seldom has an inactive 
moment. At home he is busy about 
the yard and he is particularly in- 
terested and successful in floricul- 
ture. His roses are the joy and envy 
of his neighbors. In the evenings he 
may be found ensconced in his easy 
chair, smoking his pipe, perhaps 
reading, and occasionally listening 
to a symphony on the radio. Al 
though he has little time for it, he 
is an enthusiastic fisherman. How- 
ard’s life is an excellent example of 
the adage “when you want a big job 
well done, give it to a busy man”. 
Judged by his past performances, he 
will make a great President. 
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New York City, 


# The 74th Annual Meeting of the 
\merican Bar Association opened 
Monday, September 17, 1951, in the 
Waldorf-Astoria Hotel in New York 
City. It was Constitution Day—an 
appropriate date for the opening of 
an annual meeting of members of 
a profession that prides itself oz be- 
ing the traditional guardian of the 
Constitution and a government of 
equal justice under law. 

The Assembly, composed of all 
members of the Association regis- 
tered at the meeting, met six times. 
\t the Monday morning session the 
address of welcome was delivered by 
John W. Davis, of New York City; 
Frank E. Holman, of Seattle, Wash- 
ington, responded on behalf of the 
Association. A memorial to the late 
David A. Simmons, of Texas, Presi- 
dent of the Association in 1944-1945, 
was read by Stephen E. Hurley, of 
Illinois. Stuart B. Campbell, of Vir- 
ginia, delivered a tribute to James 
Madison, the “Father of the Consti- 
tution”, whose two-hundredth birth- 
day was celebrated this year. E. F. 
Hutton, of New York, Chairman 
of the Board of Trustees of Free- 
doms Foundations, presented awards 
of that organization to the Associa- 
tion’s Committee on American Citi- 
zenship for its work in stimulating 
citizenship activities during 1950 and 
to former President Harold J. Gal- 
lagher, of New York, for his national 
radio address, “Our Basic Free- 
doms”, delivered July 4, 1950. An 
address was delivered by John Foster, 
K. C., M. P., former counsel of the 
British Embassy in Washington. 

The second session of the Assem- 
bly was held Monday evening and 
featured the President’s Annual Ad 
dress (published in this issue of the 
JOURNAL beginning at page 721) and 
an address by Eric Johnston, Ad- 





Highlights of the Annual Meeting: 
September 17-21, 1951 


ministrator of the Economic Stabili- 
zation Agency, entitled “Stabiliza- 
tion and Freedom”. 

The entire third session of the As- 
sembly was devoted to a discussion 
of the problem of organized crime, 
with Senator Herbert R. O’Conor, 
Chairman of the Senate Committee 
on Organized Crime, Senator Estes 
Kefauver, former chairman of the 
Senate committee, Governor Earl 
Warren of California, and former 
Secretary of War Robert P. Patter- 
son, Chairman of the Association’s 
Commission on Organized Crime, 
as the principal speakers. 

At the fourth session of the As- 
sembly, the Ross Bequest Essay 
Award was presented to Professor 
Paul G. Kauper, of the University 
of Michigan Law School, for his 
essay on “The First Ten Amend- 
ments,” which is the leading article 
in this month’s issue of the JOURNAL 
(see page 717). The members heard 
addresses by Erle Stanley Gardner, of 
California, well-known writer and 
creator of the lawyer-detective, Perry 
Mason, and by Roger Greene, Pres- 
ident of the Incorporated Law So- 
ciety of Ireland. 

The climax of the meeting is al- 
ways the Annual Dinner. This year 
it was held on Thursday, September 
20, in the Ballroom of the Waldorf- 
Astoria. Some 2100 lawyers and their 
guests heard an address by The Right 
Honorable Viscount Jowitt, The 
Lord High Chancellor of Great Brit- 
ain. Viscount Jowitt was introduced 
by the Chief Justice of the United 
States, Fred M. Vinson. At the din- 
ner, the American Bar Association 
Medal—the highest honor it can be- 
stow—was presented to Reginald He- 
ber Smith, of Massachusetts, Director 
of the Survey of the Legal Profession. 
The medal! is awarded “for conspic- 


uous service in the cause of Ameri- 
can jurisprudence”. 

At the final session of the Assem- 
bly, held on Friday morning, the 
new officers and members of the 
Board of Governors were introduced. 

The House of Delegates met in 
five sessions. The work of the House 
is always heavy and there is space 
here only for brief mention of a few 
of its actions of general interest. 

The report of the Commission on 
Organized Crime was one of the most 
important and dramatic events of 
the meeting. This commission was 
appointed by President Gallagher at 
the 1950 Annual Meeting of the As- 
sociation at the request of Senator 
Kefauver. Former Secretary of War 
Robert P. Patterson, Chairman of 
the Commission, summarized the 
work of his group and presented a 
series of resolutions to the House for 
action, fourteen of which were 
adopted. By this action, the Associa- 
tion took a forthright stand against 
organized crime, calling for disbar- 
ment of lawyers who ally themselves 
with criminals and supporting pro- 
posed legislation to tighten federal 
laws dealing with interstate criminal 
activity. 

The House adopted a program of 
six long-range objectives for the As- 
sociation upon the recommendation 
of the Committee on Scope and Cor- 
relation. President Barkdull summa- 
rizes these objectives in his first 
President’s Page in this issue (see 
page 750) . 

One of the most interesting re- 
ports was that of the Committee To 
Study Communist Tactics and Ob- 
jectives, headed by Austin F. Can- 
field, of the District of Columbia. 
The committee has prepared a brief 
on “Communism: Marxism-Lenin- 
ism” which is to be distributed to 
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the public. The “brief” sets forth 
the aims and practices of the Com- 
munists. Copies of it were placed in 
the hands of members of the House. 
The temper of the entire Annual 
Meeting made it plain that the law- 
yers of America are determined to 
continue the active opposition to 
Communism resolved upon at the 
Washington meeting last year. 

The Membership Committee, 
headed by James R. Morford, of 
Delaware, reported that Association 
membership was at an all-time high, 
with a net gain of 2,628 members 
since the last meeting, making a total 
membership (as of September 15) of 
45,628. This figure does not include 
825 membership applications pend- 
ing and in the process of election. 

One of the liveliest debates on the 
floor of the House began when the 
Special Committee To Study Amend- 
ment of Canon 27 made its report. 
Chis committee was appointed after 
the Washington meeting to consider 
a request for amendment of the 
Canon so as to permit lawyers who 
devote most of their time to patent 
or admiralty law to designate those 
fields as specialties on their letter- 
heads. The amendment recom- 
mended by the committee, headed 
by Edward L. Wright, of Arkansas, 
was finally rejected in favor of a 
substitute proposed by Judge Ed- 
ward J. Dimock, of New York. The 
language of the adopted amendment 
is extremely narrow and was de- 
signed to prohibit any designation of 
specialties except those of patent and 
admiralty law, which were regarded 
as specialties long before the Canons 
of Professional Ethics were promul- 
gated. 

The House of Delegates also voted 
approval of the long-awaited Uni- 
form Commercial Code which rep- 
resents the culmination of many 
years’ work by the National Confer- 
ence of Commissioners on Uniform 
State Laws and the American Law 
Institute. 

Officers elected by the House for 
the year 1951-1952 were as follows: 
Howard L. Barkdull, of Ohio, Pres- 
ident; Joseph D. Stecher, of Ohio, 
Secretary; Harold H. Bredell, of 
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Indiana, Treasurer; and Allan H. 
W. Higgins, Massachusetts, Cyril 
Coleman, Connecticut, Donald A. 
Finkbeiner, Ohio, and Ross L. Ma- 
lone, New Mexico, members of the 
Board of Governors for the First, 
Second, Sixth and Tenth Circuits 
respectively. Members of the Assem- 
bly elected five of their number to 
serve three-year terms as Assembly 
Delegates to the House: W. Carloss 
Morris, Jr., of Texas, Robert W. Up- 
ton, of New Hampshire, William A. 
Sutherland, of the District of Co- 
lumbia, Alfred J. Schweppe, of 
Washington, and John Kirkland 
Clark, of New York. Mr. Schweppe 
and Mr. Clark were re-elected. Sam- 
uel H. Liberman, of Missouri, was 
elected Assembly Delegate for the 
duration of the term of Cody Fow- 
ler, who had resigned. 

The work of the Assembly and 
the House is, of course, only a small 
part of the work done at an Annual 
Meeting. A great deal of the work 
of the Association is carried on by 
the many Sections and committees; 
most of this work is of great im- 
portance but does not come to the 
general attention of the membership 
because it requires no action by the 
House or the Assembly. It would be 
impossible to mention all the meet- 
ings, discussions, round tables, ad- 
dresses, and symposia of these vari- 
ous units of the Association. The 
most indefatigable member would 
have found it physically impossible 
to attend and digest them all. 

The Board of Governors elected 
Judge George Rossman of the Su- 
preme Court of Oregon to the Board 
of Editors to succeed the late David 
A. Simmons, of Texas, whose term 
expired at the end of this meetnig. 

In addition to meetings of organi- 
zations which are organic parts of 
the Association, it has become tradi- 
tional for many affiliated legal or- 
ganizations to hold their meetings 
in conjunction with that of the 
American Bar Association. The 
American Judicature Society, the 
American Law Institute, the Judge 
Advocates Association, the National 
Conference of Bar Examiners and 
the American Law Student Associa- 


tion all met in New York in Septem 
ber. The newest of these affiliated 
organizations—and one of the most 
important so far as the organized 
Bar is concerned—is the Conference 
of Bar Association Presidents, which 
is only a little more than a year old. 
Composed of presidents of state and 
local bar associations, past, present 
and elect, this organization seems 
destined to be a key group in co- 
ordinating the work of the organized 
Bar throughout the country. 

An Annual Meeting is not all 
work. One of the greatest benefits 
and pleasures of the New York meet- 
ing was the chance it offered to re- 
new old friendships and to make 
new ones. As usual, the Association 
members were fortunate in having 
lawyers and judges from other coun- 
tries at their meeting. They met 
Viscount Jowitt, Sir Leonard 
Holmes, President of the Law So- 
ciety of England, and Sir Godfrey 
Russell Vick, K.C., Chairman of the 
Bar Council of England, representing 
the United Kingdom; Dr. Shri S. 
Nehru, President of the Union Inter- 
nationale des Avocats, from India; 
Dr. Enrique Dols, of the Association 
of the Bar of Havana, and Dr. 
Augusto Maxwell, of the Cuban Na- 
tional Bar Association; Lic. Manuel 
G. Escobedo, Vice President of the 
Bar of Mexico; Roger Greene, Pres- 
ident of the Incorporated Law So- 
ciety of Ireland; and E. Gordon 
Gowling, immediate past President 
of the Canadian Bar Association. 

This was the first visit of the As- 
sociation to the nation’s largest city, 
and the shops, theatres, restaurants 
and sights of New York competed 
for the free time of the members. 

One highlight of the New York 
gathering which should not be over- 
looked was the dedication of the 
New York University Law Center on 
Saturday, September 15. Many of the 
members who had already arrived 
for the Annual Meeting took ad- 
vantage of their presence in New 
York to pay a visit to the impressive 
new home of the New York Univer- 
sity Law School and to attend the 
ceremonies of dedication. 

(Continued on page 749) 
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Organization for the Practice of Law: 


How Lawyers Conduct Their Practice 


by Eugene C. Gerhart + of the New York Bar (Binghamton) 


® This article is a report prepared for the Survey of the Legal Profession. 


The Survey has secured much of its material by asking competent persons to write 


reports in connection with various parts and aspects of the whole study. 


Reports are released for publication in legal periodicals, law reviews, magazines 


and other media as soon as they have been approved by the Survey Council's Com- 


mittee on Publications. 


Thus the information contained in Survey reports is given promptly to the Bar and 


to the public. Such publication also affords opportunities for criticisms, corrections 


and suggestions. 


When this Survey has been completed, the Council plans to issue a final compre- 


hensive report containing its findings, conclusions and recommendations. 





I. Introduction 

® How does the “average lawyer” or- 
ganize his office for the practice of 
law? Just like the ordinary, reason- 
able, prudent man, the “average law- 
yer” is a fictitious creature. Most 
lawyers abhor averages and prefer in- 
dividual cases. Yet there can be dis- 
covered in law practice solutions to 
certain basic problems of organiza- 
tion which, while they may not be 
completely accurate because they are 
“average”, yet they do demonstrate 
a range which is accurate enough to 
be interesting and informative. For 
example: How long are files re- 
tained? How much does a lawyer 
have to pay for a stenographer or 
secretary? How much does a law 
clerk earn? How much does a law- 
yer’s library cost him annually? It 
is the purpose of this report to give 


an indication of the range within 
which such questions are being an- 
swered by American lawyers today. 
This report will also demonstrate 
briefly the various methods by which 
lawyers organize for the practice of 
law. It should demonstrate how a 
progressive profession is attempting 
to serve the needs of its clients today. 

The 1949 lawyer listing indicated 
a total of approximately 171,110 law- 
yers in the United States.1 Of this 


1. Blaustein, ‘The 1949 Lawyer Count: A Prelim- 
inary Statement’, 36 A.B.A.J. 370; May, 1950, at 
371. 

2. Id., Table !11, page 372. ‘‘Solo’’ connotes a 
lawyer who practices alone. ‘‘Firm'’ means a 
lawyer who is a partner or member of a firm of 
lawyers. “‘Associate’’ means a nonportner law 
yer who works for a law firm. “Employee” 
means a lawyer employed by on organization 
other than a law firm; e.g., a bank, insurance 
company, railroad, etc. 

3. There is a good deal of material available on 
law office organization. Inter alia are the follow- 
ing: McCarty, Low Office Management (New York: 


Prentice-Hall, Inc., 


total, only 158,204 were listed as in 
active practice. Of this group 
104,687 or 66.2 per cent were in 
solo practice, and 40,448 or 25.6 per 
cent were in firms. The remainder 
were either associates of larger firms 
or employed.? We can safely con- 
clude then that there are no less 
than 104,687 law offices in the United 
States and probably not more than 
145,135 (in 1949), If the “average” 
firm consists of between four and 
five members, this total should be re- 
duced to approximately 115,000 law 
offices organized for the active prac- 
tice of law in 1949. 

How are these 115,000 offices or- 
ganized? 

In order to assist in answering 
these questions, the Survey prepared 
a questionnaire which was mailed 
out to approximately 600 lawyers 
and law firms in the United States 
and possessions. Replies were re- 
ceived from every state in the Union, 
and also from Hawaii.* No attempt 


1941); Tracy, The Successful 
Practice of Law (New York: Prentice-Hall, Inc., 
1947); Smith, Law Office Organization (reprint 
from the American Bar Association Journal for 
May, June, July and August, 1940); Gerhart, 
“Going It Alone’’, 32 A.B.AJ. 397, July, 1946; 
Balthis, “Law Office Costs Go Up: A Few Suages 
tions as to What To Do About It"’, 33 A.B.A.J. 974, 
October, 1947; Schaetzel, ‘A Time Study in Fixing 
Fees’’, 55 Case and Comment (No. 5, September- 
October, 1950), page 10 

4. The questionnaire was addressed to the pres 
idents of all state bar associations, members of 
the Board of Governors and House of Delegates of 


October, 1951 * Vol. 37 729 








in this report is made to cover corpo- 
rate legal departments.5 


II. Basic Organization of the Law 
Office 


A. Solo v. Firm Practice 

Since the days of the Romans, “de 
gustibus non est disputandum”. Law- 
yers’ tastes for group or individual 
practice vary and it is not the pur- 
pose of this report to examine the 
merits of either view.* Some of the 
answers given in the replies to the 
Survey’s questionnaire as to the law- 
yer’s reason for preferring solo prac- 
tice included the fact that in a small 
town a partnership is impractical. 
Some lawyers have tried all other 
forms of group practice and prefer 
their own office. Some believed their 
income higher. Many preferred solo 
practice because it gave them in- 
dependence, full responsibility and 
immediate contact with every client. 
One lawyer concluded that he ren- 
dered better service alone. Some just 
did so because of “habit”, or because 
they had never tried any other, or 
“prefer solo practice”. 

Among the reasons given for pre- 
ferring group practice were these: 
group practice is more efficient and 
remunerative; offers opportunity for 
mutual consultation and assistance; 
allows for specialization which is 
only possible in a firm; can handle a 
greater volume of business; more 
flexibility; sharing of work, responsi- 
bility and expenses; prompt service; 
easier to get started; financial stabil- 
ity; enables firm to attract a variety 
of business; better service; too much 
practice for one man; convenience; 
security and steadier income. 

One form of group practice is to 
share office space with another lawyer 
or lawyers, but to conduct business 
for one’s self as a solo practitioner. 
Library, rent, stenographic and other 
expenses are often shared under this 
arrangement. It is not a partnership 
or firm, however. Reasons for pre- 
ferring this mode of organization in- 
cluded: independence and full re- 
sponsibility; sole immediate contact 
with clients; render better service; 
each lawyer does his own work; suits 
small town practice; gives freedom 
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and selectivity. 

It is clear that to the lawyer’s mind 
solo and group practice each offer ad- 
vantages—strangely often the same 
advantage, as, for example, increased 
income or independence, One lawyer 
may be referring to independence of 
judgment; the other, to indepen- 
dence in managing his time; i.e., his 
work is carried forward by his part- 
ners while he is away. In making the 
choice, however, the lawyers, as 
Holmes observed, “must consider the 
two objects of desire, both of which 
we cannot have, and make up our 
minds which to choose”’.7 

The average number of partner 
lawyers in the 123 firms who replied 
was between four and five—4.62 to 
be exact. The range was between the 
minimum low of two members to a 
high of 26 partners. The lowest num- 
ber of associate lawyers not partners 
was one and the highest was 65. Law 
clerks, that is, young student lawyers 
not admitted to the Bar, varied from 
none at all in very many offices to 
seven in one firm during summer va- 
cation. Each office reported that it 
had at least one employee, so at least 
one stenographer or secretary must 
be considered as indispensable to a 
law office in active practice today. 
The highest number of employees 
was reported by the firm of 26 part- 
ners and 65 associates which has 144 
employees.® 

The “average firm”, as we have 





seen, consists of between four and 
five partners, and the same number 
of associates (4.54 to be exact), |; 
employs between seven and eight 
employees (7.59). Solo practitioners 
require at least one employee. Some 
solo practitioners have several as 
sociate lawyers and law clerks and 
several employees. This may be char 
acterized as a form of group practice 
but the individual practitioner is 
responsible alone for his office. 
B. General Practice v. Specialization 
“The last fifty years have wrought 
a great change in professional life. 
Industrial development and the con 
sequent growth of cities have led to 
a high degree of specialization- 
specialization not only in the nature 
and class of questions dealt with, but 
also specialization in the character of 
clientage. The term ‘corporation 
lawyer’ is significant in this connec 
tion.”® Brandeis advocated large law 
firms to allow for specialization, 
among other reasons.'° He also real- 
ized that specialization has its limita 
tions for lawyers.1! One of the effects 
of specialization on the individual is 
to divert him to a considerable ex- 
tent from experience with men, or- 
ganizations and general social situa- 
tions which are the distinctive fields 
of the application of leadership abil. 
ity. In industry we are continually 
turning out more and more special 
ists. General executive ability is not 
developed well by the specialization 





















































































the American Bar Association, the Board and 
Advisory Board of Editors of the American Bar 
Association Journal, as well as to one solo prac- 
titioner and one firm in each state selected from 
Martindale-Hubbell’'s Law Directory at random. 
163 replies were received, a total of 27.1 per 
cent, which demonstrates a high degree of pro- 
fessional co-operation. The returns included those 
from 18 solo practitioners, 123 firms, 1 corporate 
legal department, and 23 who shared space or 
did not indicate their mode of practice. This 
weights the replies in favor of firms, contrary to 
the national solo-firm ratio, but probably does not 
distort the picture otherwise as to mode of solo or 
firm organization. 

5. Those interested will find helpful Corporate 
Legal Departments, Studies in Business Policy, No. 
39, published in 1950 by the National Industrial 
Conference Board, Inc., 247 Park Avenue, New 
York 17, New York. 

6. Those interested should examine Vanderbilt, 
Studying Law (New York: Washington Square Pub. 
Corp., 1945), Chapter XI; McCarty, op. cit., Ch. 
XXXV; Swaine, “Impact of Big Business on the 
Profession: An Answer to Critics of the Modern 
Bar’, 35 A.B.A.J. 89, February, 1949; Gerhart, 
‘The Compleat Counsellor’’, 35 A.B.A.J. 975, De 






cember, 1949; Mason, Brandeis, A Free Man's 
Life (New York: The Viking Press, 1946), pages 83 
ff., and 437. 

7. Olmstead v. U. S., 277 U. S. at 470 

8. Such large firms are sometimes inelegantly re 
ferred to as law ‘‘factories’’. See “The U. S. Bar 
Fortune Magazine, May, 1949, 90 at 172. 

9. Brandeis, The Living Low 
Curse of Bigness (New York: 
1935), page 324. 

10. ‘‘He [Brandeis] advocated the organization 
of large law firms because of their greater facilities 
in specialization. They could give greater efficiency 
to clients, obtain larger pecuriary rewards, and 
establish a high reputation, all of which does seem 
at least as practical as idealistic.’" Wherry, ‘Ideals 
and Canons of the Legal Profession’’, 20 N. Y. St 
Bor Assn. Bull. 51 (1948), page 56. 

11. “The growing intensity of professional life 
tended also to discourage participation in public 
affairs, and thus the broadening of view which 
comes from political life was lost. The deepening 
of knowledge in certain subjects was purchased o! 
the cost of vast areas of ignorance and grave 
danger of resultant distortion of judgment." Bran 
deis, The Living Low, loc. cit. supra, note 9 
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technique. Yet the higher the posi 
tion in the line of authority, the 
more general are the abilities re- 
quired.!? It has been suggested that 
one of the “natural” opportunities 
at present availabie for development 
of general experience in leadership 
is “the small general business”. 
Mr. Justice Jackson has summed up 
the impact of specialization in the 
legal profession this way:™ 


[his tendency to demoralize the 
general practitioners and to create a 
bar of specialists has an effect upon the 
judiciary. No person who rightly ap- 
preciates the advantages of the divi- 
sion of labor will deny an important 
place in an advisory and consultive 
way to the specialist, but his seat is 
not the seat of judgment. That calls 
for a breadth of view and under- 
standing that may not be so deep as 
the specialist’s, but must be broader. 


What effect do these considerations 
have on law office organization? 
What are the fields of specialization? 
Is specialization limited to firms? 


It is clear that specialization 
among lawyers is not limited to firms. 
Many individual practitioners spe- 
cialize in limited fields of practice 
such as tax law, labor relations and 
patents, 


What are fields for specialization 
today? Questionnaire returns on this 
point indicated both firms and indi- 
viduals specializing in the following 
fields: antitrust law, trial and appel- 
late work, mining law, corporation 
law, administrative law, corporation, 
probate and real property law, pub 
lic or government law, federal taxa- 
tion, insurance law, oil and gas law, 
banking and trust law, maritime law, 
railroad law, Interstate Commerce 
Commission law, taxation, public 
utility law, mortgages and corporate 
securities, patents, trademark and 
copyright law, law teaching, and real 
estate titles, 


By far the vast majority of lawyers 
and law firms regard themselves as in 
“general practice”. Out of 157 replies 
to the question, “Are you a legal 
specialist?” the amswers were as 
follows: 
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7 C 
61.7+ 
24.24 

14.0 — 
100.0 


No 97 

Yes 38 

No answer 22 

Total 157 

Although a man may regard himself 
as a specialist, he may nevertheless 
look upon himself as in general prac- 
tice. This is revealed by replies such 
as those returned by two solo prac 
titioners. One indicates that he is a 
specialist but devotes 25 per cent of 
his “time to general practice: the 
other that he has a “limited” general 
practice, although he, too, is a spe- 
cialist. To the question, “Are you in 
general practice?” the replies were as 
follows: 
% 

No 3 1.94 

Yes 146 92.94 

Limited | 0.63-+ 

25%, of time ! 0.63+ 

No answer 6 3.82+ 

Total 157 =: 100.00 © 
Nineteen firms indicated that not 

all the members listed in their firm 
name were still alive. In most of these 
cases only one deceased partner's 
name was carried on. In one case two 
firm name members were deceased. 
In three cases none of the partners 
whose names appeared in the firm 
name were still living. This gives the 
firm an almost “corporate” existence. 

What effect does specialization 
have on law office organization? How 
are the most specialized firms organ- 
ized? 

A thumbnail sketch of the nation- 
al picture on this point appeared in 
Fortune Magazine recently." 

Some lawyers (perhaps 20,000) are 
but the salaried employees of other 
lawyers. For example, about 100 U. S. 
law firms have a dozen or more part- 
ners each. For every partner there are 
usually three hired lawyers. The great- 
est firms are the so-called law “facto- 
ries,” each with an annual income of 
$1 million or more (the top may be 
$5 million) from fees. Chicago’s Wins- 
ton, Strawn, Shaw & Black has thirty 
partners and Washington’s Covington, 
Burling, Rublee, & Shorb (the Secre- 
tary of State’s old firm) twenty-two. 
But the vicinity of Broad and Wall is 
the true center of corporate practi- 
tioners. Hereabouts are such firms as 
White & Case; Sullivan & Cromwell; 
Shearman & Sterling & Wright; Crav 


Eugene C. Gerhart, a graduate of 
Princeton and of Harvard Law School, 
is a member of the New Jersey and 
New York Bars. A naval lieutenant dur- 
ing World War Il, he began practicing 
in Binghamton after the war. Winner of 
the Ross Prize Essay Competition in 1946, 
in 1947 he became the youngest man 
ever to be elected to the Board of Editors 
of the Journal. 





ath, Swaine & Moore. Each has more 
than twenty partners and approxi- 
mately seventy-five additional lawyer 
associates. Each man tends to become 
a highly specialized operator in some 
such field as taxes, security issues, real 
estate, labor contracts, corporate reor- 
ganizations, or antitrust.16 
The returns to our Survey ques- 
tionnaire contained one reply from 
a large firm which had 26 partners, 
about 65 associate lawyers, and about 
145 employees, This firm did not pay 
the highest salaries—nor the lowest! 
-to its numerous employees. Among 
its employees were secretaries (who 





12. Barnard, The Functions of the Executive 
(Cambridge, Mass.: Harvard University Press, 1950) 
page 222. And see Barnard, Organization and 
Management (Cambridge, Mass.: Harvard Uni 
versity Press, 1949}, pages 88 and 105; Laski, The 
Limitations of the Expert (London: The Fabian So 
ciety, 1931}, Vanderbilt, “A Report on Prelegal 
Education’’, 25 N. Y. Univ. L. Rev. (No. 2, April, 
1950} 199, at 228. 

13. Barnord, Organization 
page 105. 

14. Address delivered before the Beaver County 
Bar Association, Brodhead Hotel, Beaver Falls, Pa., 
March 30, 1935. See Justice Jackson's Tribute to 
the County Seat Lawyer, 36 A.B.A.J. 497. 

15. “The U. S. Bar’’, Fortune (May, 1949) 90 

16. Id. at page 172 


ond Maonogement 


Ooteber, 1951 * Vol. 37 731 





worked only for partners), stenogra- 
phers, bookkeepers, file clerks, tele- 
phone operators, a _ receptionist, 
and messengers and office boys. It 
had no law clerks who were not ad- 
mitted to the Bar at the time of its 
reply. This firm regarded itself as 
typical of its area. The firm takes a 
few new young lawyers each year, 
whose starting salary is $3600. Such 
a firm owns its own law library and 
pays about $1200 annually for books. 
There is no rule for annual incre- 
ments in salary for associate lawyers, 
and the highest annual income they 
might expect is $17,000. They would 
not share in the fees charged clients 
they bring into the office, nor would 
they receive any share of the firm 
profits at the end of the year. They 
would, however, get an annual 
Christmas bonus. Most of the firm’s 
partners would belong to all four 
bar associations, that is, city, county, 
state and American, Partners in such 
firms usually head up “departments”, 
such as trial, real estate, probate, 
corporation law, etc. Firm meetings 
are held every two weeks to discuss 
firm business. Only partners are al- 
lowed to attend such meetings.!7 
Each specialist is expected to be top- 
notch in his particular branch of the 
law. 


At the other end of the scale is 
the solo practitioner who operates 
alone or with a law clerk and serves 
individuals or small businesses and 
engages in “general practice”. One 
such practitioner prefers this mode 
of practice because, as he said, “Small 
town. Partnerships impractical.” He 
regarded himself as in general prac- 
tice. His one office employee, his 
secretary, received between $1500- 
$2100 a year, no share of his office 
profits, but does get a Christmas 
bonus “just as a Christmas present”. 
She does not get overtime pay. His 
overhead represents 22 per cent of 
his annual gross income. His secre- 
tary gets two weeks vacation each 
year, manages her own time and he 
keeps no time records on her. He 
uses dictating equipment and an 
electric typewriter. He, too, owns 
his library and pays about $200 a 
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year for books. He belongs to the 
county, state and American bar as- 
sociations, and was recently president 
of his state bar association. 

It can readily be seen that the de- 
gree of specialization depends on 
many factors, of which inclination is 
only one. Group practice becomes 
more desirable, as does specializa- 
tion, as the size of the community in 
which the lawyer practices increases. 
III. Firm Management 

No firm favored the Survey with a 
copy of its partnership agreement.!® 
A law partnership agreement would 
cover most, if not all, of the follow- 
ing items: 

. Firm name and duration. 
. Capital contributions by partners. 
. Ratio of sharing profits and losses.19 
. Handling of drawing accounts. 
. Special rules for handling firm busi- 
ness such as: 
a. Time spent on outside activities. 
b. Representation of clients. 
c. Pledging firm credit or affecting 
firm liabilities. 
d. Contracts with firm employees. 

6. Firm books of account and date for 

annual accounting. 

7. Distribution of assets, clients’ pa- 

pers, etc., on dissolution. 
Agreements between law partners 
may also properly provide for: 

1. Payments to a deceased partner's 

widow for a reasonable time. 

2. A firm manager with or without 

additional compensation. 

3. Admission of new partners. 

4. Individual business may be retained 

by individual partners. 

5. Purchase of new office supplies, 

books and equipment. 

6. Limitations on holding of public 

office, etc. 


Ct OO DD 





17. For an exaggerated but amusing caricature 
on “‘law factories’ see Yankee Lawyer (New York: 
Charles Scribner's Sons, 1943), pages 142-43. 

18. See Nichols, Cyclopedia of Legal Forms, Vol- 
ume 2, Sections 2.260, ff., for a typical form of 
firm agreement. 

19. Profits can be distributed according to a 
variety of formulae. One reply said: “Ours is a 
firm of three lawyers maintaining two offices, each 
with a secretary. The attorneys share in profits on 
bosis of 1/2, 1/3 and 1/6." A firm with three 
partners, twelve associates and sixteen employees 
solved their problem this way: ‘‘Larger law firms 
are here to stay and grow as they furnish the best 
means to give better, more specialized and cheaper 
service to clients. We have added one lawyer per 
year for the last seven years. Biggest problem of o 
law firm seems to be the division of income among 
lawyers—particularly non-members of the firm. For 
lawyers who are non-members of the firm and with 
over five years experience, we have a system of 
crediting all fees on their work to them and then 
have formula of sharing as follows:— 





These are but a few of the myriad 
subjects which a law firm agreemen; 
may cover. Like any other agree. 
ment, it is difficult to say what would 
be an “average” form of articles oj 
association for a law partnership, 
The problem does not exist for the 
solo practitioner. 

Only twenty-six firms said they 
“never” have firm meetings. More 
have them “occasionally”, and the 
balance regularly. Regularly would 
seem the better practice. 

Out of 124 firms answering the 
question, 32 said they had a firm 
manager. Nine of these 32 firm 
managers are paid extra for their ex. 
tra duties. Most of the firms (93 out 
of 128 responding) regarded them- 
selves as typical of their area. More 
than half the firms (72) believed the 
legal profession is overcrowded, al- 
though a large number (52) felt that 
it was not. Thirty firms had openings 
for young lawyers in their offices; a 
few, occasionally or periodically. 

In Boston an interesting develop- 
ment has taken place in law firm 
management. There has developed 
there a Law Office Management 
Group among certain of the manag- 
ing partners of some of the important 
Boston law firms.2° No firm repre- 
sented in this Boston group has less 
than ten lawyers in it. This group is 
made up of fifteen lawyers, but with- 
out rigid organization. The size of 
the group was deliberately limited, 
to keep it a workable one. Meetings 
are held approximately once every 





1. Each man has a regular draw guaranteed 
to him—vusually $100. per week. 


2. Multiply annual draw by 70% and add to 
the draw—this gives the minimum quota i.e 


70% X 5200 = 3640 -+ 5200 = $8840. 


3. Between quota and double the drow they 
get 33 1/3% i.e. 10400 — 8840 X 33 1/3 = 
$520. 


4. All over double their draw is paid for at 
50%. 

Thus a lawyer who brings in fees (regardless 
of who produced the business) of $15,000. would 
get $8020. compensation. 

This system works for us. Lawyers with less 
than 5 years experience are paid a straight 
salary with year end bonus at discretion of the 
general partners. 

See Smith, Law Office Organization, supra 


20. The Survey is indebted to William J. Speers, 
Jr., of the firm of Warner, Stackpole, Stetson & 
Bradlee, 84 State Street, Boston 9, Mass., for this 
interesting information. 
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six months. Questions of law office 
management are submitted to each 
member in advance of these periodic 
meetings for study. Among subjects 
of common interest examined to date 
have been the following: 
1. Practice in the matter of having 
periodic audits of firm books or of 
fiduciary books and records by in- 


dependent certified public account- 
ants. 

. Policy in the matter of the disposal 
of old files. 

3. Policy in the matter of carrying 
lawyers’ liability coverage and in- 
surance coverage against the loss of 
clients’ valuable documents, etc. 


no 


\ few general conclusions reached by 
the Boston group will be of interest: 


1. No marked difference was detected 
among the firms in matters of 
policy or salary ranges which could 
be predicated upon the difference 
in size of firm. 


. As to the policy of Saturday closing 
there was wide divergence of prac- 
tice. Only one firm was generally 
closed throughout the year. About 
one-half closed completely on Sat- 
urday during the summer. The rest 
had some arrangement for their 
nonlegal staff to work on a skele- 
tonized basis or to have regular Sat- 
urdays off throughout the year. 

3. Only five of the fifteen firm repre- 

sented had periodic audits of their 

firm books by a C.P.A. Three had 
annual audits, one every second 
year, and one every third year. 


rn 


4. There was no uniform policy as to 
the destruction of old files. 


Here is an example of an intelligent 
local attempt to solve those pressing 
problems of law office administration 
which beset and bedevil every prac- 
ticing lawyer. A similar organization 
exists in New York City. 
IV. Financial Data 

The distinction between a business 
and a profession is this: In a busi- 
ness, the prime consideration is mak- 
ing a profit; in a profession, the 
prime consideration is solving a hu- 
man problem involving legal rela- 
tionships. The financial profit to the 
lawyer is—or should be—a secondary 
consideration. Yet the lawyer’s fees 
and his expenses are a serious con- 
sideration, for law offices like in- 
dividuals have to live—and to live 
requires money. 
The following financial informa- 
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Table | 
Question: Do your nonlawyer office employees— 


tion will be of particular interest to 
lawyers, and especially to young men 
starting out. The lowest starting 
salary reported for a law clerk not 
admitted to the Bar was $5.00 per 
week. The lowest starting salary for 
a young lawyer just admitted to the 
Bar was $20.00 per week; the high- 
est $75.00 per week. The. top salary 
reported for a nonpartner law as- 
sociate was $17,000. Of 94 firms an- 
swering the question, 42 indicated 
that lawyer associates, who were not 
partners, nevertheless did share di- 
rectly in the fees charged clients 
whom the associates brought to the 
firm. More firms, however,—52 to be 
exact—did not permit their associate 
lawyers any profit-sharing whatever. 
Similar conditions obtained as to 
nonlawyer employees. The summary 
is given in Table I. 

The range of wages and salaries 
paid to the nonlegal staff is, of 
course, of great interest to lawyers 
and employees. Law office work has 
the attraction of being done in pleas- 
ant surroundings, with gentlemen, 
usually with a nice type of clientele. 
While exacting, it is not physically 
arduous. Law office employment 
represents the “better type” of office 


Yes No No Answe? 
1. Receive an annual bonus 46 52 
2. Receive a Christmas bonus? 116 17 21 
3. Receive any share of profits? 8 107 39 
Table Il 
Classification Lowest Highest 
1. Stenographer $20.00 per week $ 94.32 per week 
2. Secretary MAO * 0. F OS ea 
3. Bookkeeper 32.50 ” sb A pale 
4. File clerk SISe. fiy.7 a: F 
5. Telephone operators S12." * OTe ik 
6. Receptionist 29.00 ” eae +” 
7. Messenger-office boy 20.00 ” Gag” «5 
8. Law clerks not admitted 5.00” ° 
Table Ill 
Accounting manager $100 per week 
Billing clerk 250 ” month 
Librarian «| = 
Docket clerk 280 ” Bs 
Investigator So” > 
Office manager 


ao.” Po 


employment. It is a prestige position. 

The range between lowest and 
highest salaries paid for nonlegal 
law office work reported is revealed 
by the summary in Table IL. 

It was interesting to note that the 
highest salaries paid to employees 
were not paid by the largest law of- 
fices nor by the corporation legal de- 
partment—although in these cases, 
for example, top secretarial salaries 
were about $70.00 and $85.00 per 
week. 

Other highly paid office employees 
of law firms included those shown in 
able II. 

Overhead always is the bugaboo 
which cuts down the financial return 
to a firm or a lawyer. The Survey 
asked: “What percentage of your 
annual gross income is spent on your 
annual office overhead?” Some firms 
replied with exact percentages, show- 
ing a very careful accounting system; 
e.g., 21.5 per cent, 41.57 per cent, 
24.14, etc, The lowest percentage re- 
ported was 10 per cent. One firm re- 
ported 721% per cent, and one firm 
100 per cent. The average overhead 
percentage based on 122 law offices 
reporting was 31.06 per cent. 
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Thirty-four offices reported that 
they paid overtime rates for evening 
work, although the majority did not. 
The usual overtime rate was time- 
and-one-half. Some offices reported 
no fixed rate; others, $1.00, $1.50 or 
$2.00 per hour, or double time. Some 
included $1.50 for dinner. Very few 
offices paid overtime for Saturday 
morning during the winter, and only 
a few more for Saturday work during 
the summer. 

What is the “average lawyer's” 
take-home pay? The New York 
Times for August 24, 1949, reported 
“Lawyers’ Net Income Average 
$8,121, in "48 but Median $5,719 Is 
Held Typical Return”.*! In Fortune 
Magazine for May, 1949 (page 90), 
the Fortune survey concluded that 
“One out of six American lawyers 
says he grosses $20,000 a year or 
over.” 

An interesting group of statistics 
is set forth in Table IV, showing the 
effects of the 1933 depression on 
lawyers’ incomes in New Jersey. The 
figures were compiled based on re- 
sponses from 2,353 lawyers out of a 
total of 7,452 admitted to practice in 
New Jersey in 1941—an excellent rate 
of response. 

Recent trends are revealed by 
figures supplied by the U. S. De- 
partment of Commerce (see Table 
V). 

So much for the expenses of law 
office organization. 


V. Secretarial Assistants 


A secretary who can handle capably 
situations which require diplomacy 
soon becomes a valuable assistant. Her 
employer entrusts her with more and 
more responsibility, and she grows in 
his esteem. An attorney who has such 
a helper is loathe to lose her and will 
reward her suitably in salary and grati- 
tude.*4 
This is the ideal of many young 
women who seek secretarial employ- 
ment in law offices. What then is the 
organizational set-up under which 
they can expect to work? What dif- 
ferentiates a stenographer from a 
secretary in a lawyer’s mind? By 
their responses to the Survey ques- 
tionnaire, the lawyers indicated, with 
few exceptions, that they regarded a 
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Table IV 
Median Gross and Net Incomes of Responding Lawyers, 1922-1938, and 
Income Trends, Index Basis of 1922 Equal 100. 


Median Income 


Income Trend 


Year Gross Net Gross Net 
1922. $5,025 $4,175 100.0 100.0 
1925... 6,500 4,750 129.0 112.0 
1928.... 7,075 5,350 140.0 128.0 
eR pet ey baie 4,250 3,475 34.5 83.0 
1934. 3,100 2,300 61.5 55.0 
SS. sck's 5s 3,150 2,300 62.5 55.0 
“eo EY EE Cee LY 3,150 2,425 62.5 58.02 
Table V 
Average Net Income and Relative Dispersion of Income of Nonsalaried 
Lawyers, 1929-48 

Average Net Income 

Year Mean Net Income Index of Mean Net 
Income (1941-100) 

DU ark Bhs heii hd oan paces $5,534 115 
____ FRSA PERE NS e aO 5,194 108 
UE ie BONG ain s se ak 54 5,090 106 
EC Was BN DES ao te Comes 4,156 87 
Ses Mbactch Oka baw sib em oa 3,868 81 
SS date sal tee Ge ae tx Se 4,218 88 
eS a re 4,272 89 
on REE ee PE 4,394 92 
EM chs hs hv c vee cree’ 4,483 94 
RS lene AI tec, 5S 4,273 89 
Sires shee’ ebb sas 4.00 1s 4,391 92 
SR NLT cine y ucre es tales 4,507 94 
RRS os 3ce ce acee cee. 4,794 100 
Fer adu Wk eee ee tees aN 5,527 115 
a AS EE oe ia 5,945 124 
er TY BS ee ee me 6,504 136 
We Vandi coders tn taaeaes 6,861 143 
POMBO hak etic Sheesh eG 6,951 145 
UP aw ode RAGA, 7,437 155 
ar aad Sea Se 8,121 16978 


secretary as one in a much more 
responsible position than a stenogra- 
pher. In the opinion of the majority 
the following were qualities which 
they looked for in a secretary, in ad- 
dition to her typewriting and her 
shorthand capabilities: more initia. 
tive, administrative ability, handling 
of personal matters, judgment, work- 
ing for one lawyer only, a sense of 
responsibility, brains and _intelli- 
gence, interest in business, executive 
ability, loyalty, a secretary has more 
duties, higher qualifications—and 
“higher salary”. The confidential na- 
ture of the secretary’s work is stressed. 
A secretary has greater versatility 
better writing ability, than the ste- 





nographer who “does copy work and 
filing only”. It becomes clear that 
the legal secretary has higher qualifi- 
cations in the lawyer’s mind than the 
stenographer. The law office secre- 
tary finds occasionally that she can 

(Continued on page 789) 





21. Those interested in a more complete statisti- 
cal analysis should consult Weinfeld, ‘Income of 
Lawyers, 1929-48"', a reprint from Survey of Cur 
rent Business, a U. S. Department of Commerce 
Periodical. 

22. ‘Survey of the Economic Status of the Lego! 
Profession in New Jersey with Tables, Statistics 
and Conclusions’’, a 1941 Report to the New Jer 
sey State Bar Association, page 18. 

23. This table is Table |, abbreviated, from 
Survey of Current Business, supra, n. 21. 

24. Connelly and Maroney, The Legal Secretary 
(New York; Gregg Publishing Co., 1945), page 154 
See also Antus, Law Office Secretory's Manuvo 
(New York: Prentice-Hall, 1941) 
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“Justice the Guardian of Liberty’: 


John Marshall at the Trial of Aaron Burr 


by Harold H. Burton + Associate Justice of the Supreme Court of the United States 


® The trial of Aaron Burr for treason is one of the most dramatic in American history. 


Burr, a former Vice President of the United States and Senator from New York, was 


indicted for treason after leading an expedition into the frontier west of the Alleghenies 


by means of which it was rumored he intended to set up an empire of his own. 


The trial, which aroused great public excitement, was presided over by no less a 


figure than Chief Justice John Marshall, himself a political foe of Burr and of 


President Jefferson with whom Burr had quarreled. Justice Burton retells the story 


of the trial. 





® Sharing significance with his rul- 


| ings was the demeanor of Chief Jus- 


tice John Marshall throughout the 
fabulous trial of Aaron Burr in the 
Circuit Court of the United States in 
the District of Virginia, March 30- 
August 31, 1807. 

As the presiding trial Justice 
he exemplified what he meant when 
he had said for the Supreme Court— 

As there is no crime which can more 
excite and agitate the passions of 
men than treason, no charge demands 
more from the tribunal before which 
it is made a deliberate and temperate 

inquiry. Whether this inquiry be di- 

rected to the fact or to the law, none 

can be more solemn, none more im- 

portant to the citizen or to the govern- 

ment; none can more affect the safety 
of both [Ex parte Bollman and Swart- 

wout, 4 Cranch 75, 125.] 

If ever there was a trial to “excite 
and agitate the passions of men” it 
was that of Aaron Burr for high trea- 
son. The penalty was death by hang- 
ing. The accused was a brilliant law- 
yer who had served as a Colonel in 
the Revolutionary Army, United 
States Senator from New York and 


Vice President of the United States.! 
Though an Anti-Federalist, he had 
antagonized the idolized leader of his 
party, President Jefferson. While 
Vice President, he had killed, in a 
duel, the outstanding young leader 
of the Federalists, Alexander Hamil- 
ton. Leaving office in 1805, he was a 
widely known, ambitious, fearless 
soldier-statesman to whom fables 
readily attached themselves. It was 
rumored that he proposed not only 
to invade Spanish-held Mexico but 
to seize New Orleans and sever the 
Southwest Territories from the 
United States at the Allegheny 
Mountains. On January 22, 1807, 
President Jefferson announced to 
Congress that on these charges Burr's 
“guilt is placed beyond question”.* 
That was enough for the people at 
large. They denounced Burr as a 
traitor. They demanded his prompt 
execution. 

The Government, however, faced 
a new definition of treason in the 
Constitution of the United States. 
To convict Burr of treason against 






the United States in this instance, 
he must be found guilty of “levying 
War” against them, and this must 
be on the testimony of two wit- 
nesses to the same overt act. Also, 
he must be tried by an impartial 
jury of the state and district wherein 
the crime was committed. The Gov- 
ernment selected as the situs of the 
crime Blennerhassett’s Island in the 
Ohio River, in Wood County, Vir 
ginia, about two miles below the 
present city of Parkersburg, West 
Virginia. This brought the trial into 
the Circuit Court in the District 
where Chief Justice Marshall would 
preside as Circuit Justice. The hos- 
tility of President Jefferson towards 
the Chief Justice was well known. 
That John Marshall did not avoid 
his responsibility as presiding Justice 
but discharged it in the deliberate 
and temperate manner that this 
cause célébre demanded was in the 
best tradition of the Federal Bench. 

Today the case is sometimes mis- 
conceived, Chief Justice Marshall did 
not sit alone as presiding Justice. 
Joining in his rulings and sometimes 


1. He had presided in the Senate, with marked 
fairness and competency, over the impeachment 
trial of Associate Justice Chase of the Supreme 
Court which had resulted in an acquittal of the 
Justice. January 2—March 1, 1805. See Annals, 8th 
Cong., 2d Sess. 80-675, 726-763. On leaving the 
Vice Presidency, he had delivered to the Senate, 
in executive session, March 2, 1805, an affecting 
farewell address marked with expressions of strong 
devotion to his ceuntry and its Constitution. An 
nals, 8th Cong., 2d Sess. 71-72. 

2. President's Message to Congress 
Cong., 2d Sess. 39-43 


Annals, 9th 
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making comments from the bench 
was United States District Judge Cy- 
rus Griffin. The rulings of the Cir- 
cuit Court as to the meaning and 
required proof of treason were not 
decisions ‘of first impression in the 
trial court. In large part they were 
explanations by the Chief Justice of 
his own opinion, written for the Su- 
preme Court, February 21, 1807, in 
Ex parte Bollman and Swartwout, 
4 Granch 75, 125. The opinions sup- 
porting the principal rulings of the 
Circuit Court can be found else- 
where than in the often unavailable 
lower court reports. They were re- 
printed by Cranch as Appendix B to 
the Supreme Court opinion just men- 
tioned, at page 470. 

The significance of the trial, how- 
ever, can be fully appreciated only 
when seen against the background of 
its time and read in connection with 
the related litigation. 

I. BACKGROUND 

On leaving the Vice Presidency 
Colonel Burr turned to the beckon- 
ing fields of adventure in the South- 
west. He announced a plan to settle 
lands he had purchased on the Wash- 
ita River, in what is now southern 
Arkansas or northern Louisiana, If 
the momentarily expected war with 
Spain developed, he proposed also to 
lead the first expedition into Mexico. 
In the event of war, such a proce- 
Burr’s part apparently 
would have been welcomed by the 
United States. In the interest of this 
project, he visited the Ohio River 
settlements in 1805 and made plans 
to meet with his fellow adventurers 
at or near Blennerhassett’s Island in 
1806. 

Colorful and wild rumors quickly 
spread about these plans. Over Burr’s 


dure on 


denials, the rumors included a story 
that he had conceived a treasonable 
plan for severing some of the South- 
western Territories from the United 
States and joining them: to a Mexi- 
can empire of his own. General 
James Wilkinson, who commanded 
the United States Army in the South- 
west, but who was at the same time 
a pensioner of Spain, at first co-op- 
erated with Burr. Late in 1806, how- 
ever, he suddenly reported to Pres- 
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ident Jefferson that Burr planned to 
attack New Orleans, seize it and lead 
a revolt against the United States, 
all of which Wilkinson proposed to 
resist by force of arms. It is for his- 
torians and not for us to say what 
degree of truth there was, or that 
Wilkinson believed there was, in that 
report.® 


President's Proclamation 

Startles Nation 

Burr’s alleged treason had remained 
largely in the realm of rumor until 
General Wilkinson wrote to the Pres- 
ident. Relying on Wilkinson, the 
President submitted the issue to his 
Cabinet and, on November 27, 1806, 
sent Congress a proclamation that 
startled the nation. It reported re- 
ceipt of information that a military 
expedition was being organized by 
private persons within the United 
States to move against the dominions 
of Spain, and that such persons were 
collecting arms and seducing well- 
meaning citizens “to engage in their 
criminal enterprises”. The President 
warned faithful citizens to withdraw 


from the enterprise or “incur prose 
cution with all the rigors of the law” 
He enjoined civil and military of 
ficers to seize the boats, arms, etc., so 
provided. He required good and 
faithful citizens to aid in “bringing 
to justice” all such offenders and in 
“giving information against them to 
the proper authorities’.* The pro- 
clamation did not name anyone as 
the offender nor specifically charge 
anyone with treason against the 
United States. The public, however, 
knew that Burr was the alleged of. 
fender and jumped to the conclusion 
that he must be guilty of high trea- 
son of the President would not have 
taken such extraordinary steps to 
thwart his preparations. The procla. 
mation apparently had two effects. 
As the President later claimed, it 
probably destroyed all likelihood of 
the success of any such treasonable 
plans against the United States as 
were reported by Wilkinson. It also 
convinced the public that Burr had 
undertaken such plans as were de 
scribed. Throughout his life Bur 





3. Andrew Jackson supported Burr's settlement 
program and refused to believe the charges of 
treason. He helped Burr outfit his river boats and 
entertained him at his home. When ordered to 
mobilize his militia in defense against Burr's sup* 
posedly revolutionary movements, he did so. After 
reinvestigating the facts, he promptly disbanded 
his militia. In McCaleb's ‘The Aaron Burr Con- 
spiracy’’, he is quoted as writing the following 
confidential letter, January 15, 1807: 

The late denunciation of Aaron Burr as a 
traitor has excited great surprise and general 
indignation against Burr. Still, from the opinion 
possessed of the accuser (Wilkinson) many there 
are who wait for the proof before they will 
pronounce him guilty of the charge. . . . And 
if Burr had any treasonable intentions in view, 
he is the basest of all human beings. | will tell 
you why. He always held out the idea of settling 
Washita, unless a war with Spain; in that event 
he held out the idea that from his intimacy with 
the Secretary of War, he would obtain an 
appointment; and if he did he would revélu- 
tionize Mexico. . . . If he is a traitor, he is 
the basest that ever did commit treason, and 
being tore to pieces and scattered to the four 
winds of heaven would be too good for him. 
[At page 218.] 


During Burr's trial, Jackson was summoned to 
Richmond as a state witness but he so vigorously 
denounced Wilkinson and supported Burr that he 
was not put on the stand. He wrote from Rich- 
mond before the trial was well begun: *'l am more 
convinced than ever that treason was never in- 
tended by Burr; but if it was, you know my wishes 
—that he may be hung. | am still more convinced 
that whatever may have been the project of Burr, 
James Wilkinson has gone hand and hand with 
him."’ Id. at page 219. 

McCaleb quotes, as “the most explicit enuncia- 
tion we have of his [Burr's] concerning the nature 
of the project’’, the following language apparently 


used in a communication from Burr to Senator 
John Smith of Ohio: 

Mr. Smith, my object in a few months will be 
disclosed; you will not find it dishonorable or 
inimical to this Government. | feel superior to 
the mean artifices which are ascribed to me 
Calumniators | do not notice, for as fast as 
you put one down another will rise up. This 
much | will tell you: if there should be a war 
between the United States and Spain, | shal 
head a corps of volunteers and be the first to 
march into the Mexican provinces. If peace 
should be proffered, which | do not expect 
| shall settle my Washita lands, and make so- 
ciety as pleasant as possible. In this Govern- 
ment | have been persecuted, shamefully perse 
cuted; and | am sorry to say, that in it, all 
private confidence is destroyed. [Id. at page 156, 
citing Liberty Hall (a Cincinnati newspaper) 
February 24, 1807.) 

Similarly, when Henry Clay was representing 
Burr before the Federal Circuit Court in Kentucky 
Burr, on December 1, 1806, categorically denied 
to Clay the rumors then in circulation saying: 

| have no design, nor have | taken any meas- 
ure, to promote a dissolution of the Union or 
a separation of any one or more States from 
the residue. . . . | do not own a musket nor 
a bayonet, nor any single article of military 
stores, nor does any person for me, by my 
authority or with my knowledge. . . . Consider- 
ing the high station you now fill in our national 
councils [United States Senator from Kentucky] 
| have thought these explanations proper, as 
well to counteract the chimerical tales, which 
malevolent persons have so industriously cir- 
culated, as to satisfy you that you have not 
espoused the cause of a man in any way un- 
friendly to the laws, the government, or the 
interests of his country. 

[ld. at page 157.] 

4. ‘Proclamation Against Burr's Plot'’, 10 Ford 
The Works of Thomas Jefferson 301-302. 
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suffered the consequences of that 
popular belief. 

December 2, 1806, the President, 
in his annual message, reminded 
Congress of the reported expedition 
of private individuals against the ter- 
ritories of Spain. Annals, 9th Cong., 
9d Sess. 11, 12. Congress demanded 
that the President disclose his infor- 
mation concerning such a conspiracy 
and report the measures he had tak- 
en to suppress it. He replied that his 
voluminous but 
that there was little in it to consti- 
tute legal evidence. He, however, de- 


information was 


tailed General Wilkinson’s report of 
Burr’s alleged treason and misde- 
meanor, referred to his own procla- 
mation of November 27, 1806, iden- 
tified Burr as the principal actor, and 
assured Congress that Burr’s “guilt 
is placed beyond question”.® The die 
was cast. The prosecution of Burr 
for treason became politically neces- 
sary. The unflinching adherence of 
the courts to their impartial duties 
under these circumstances deserves 
recognition. As the Chief Justice lat- 
er said of his Circuit Court: “That 
this court dares not usurp power is 
most true. That this court dares not 
shrink from its duty is not less true.” 
United States v. Burr, 25 Fed. Cas., 
No. 14,693, page 179, also in App. 
B, 4 Cranch at page 506. 

A summary of the related litiga- 
tion will outline the ensuing drama.® 


II. PROCEEDINGS BEFORE THOSE IN 
RICHMOND 

A. November, 1806—In the Cir- 
cuit Court of the United States in 
the District of Kentucky (Innis, J.) . 
A federal indictment was sought in 
Kentucky against Burr for the mis- 
demeanor of preparing a military 
expedition within the United States 
against Spain. He appeared volun- 
tarily and the investigation col- 
lapsed. United States v. Burr, 25 Fed. 
Cas., No. 14,692, pages 1-2. 

B. December, 1806—In the same 
court. Similar indictments were 
sought against Burr and Adair. Burr 
appeared voluntarily and was rep- 
resented by Henry Clay. The grand 
jury, after hearing the evidence, not 
only refused to indict Burr but ren- 








dered a special report, finding that 
they could not “discover that any- 
thing improper or injurious to the 
interest of the Government of the 
United States, or contrary to the 
laws thereof, is designed or contem- 
plated by either of them [Burr or 
Adair]”. McCaleb, The Aaron Burr 
Conspiracy, page 163, citing Palla 
dium, December 11, 1806. 


C. December, 1806—January, 1807. 
In New Orleans. This constituted 
most of General Wilkinson’s “reign 
of terror”. When the Governor re- 
fused the General's request to sus- 
pend the writ of habeas corpus or to 
declare martial General 
seized local military control in the 
name of national security. He ar- 
rested and shipped to Baltimore Boll- 
man, Swartwout, Alexander and later 
Adair. He also seized others. Writs 
of habeas corpus were issued by local 
judges. To these the General made 
returns that he took full responsibil- 
ity for the arrests and stated that the 
men sought were no longer in his 
possession. Judge Workman ap- 
pealed to the Governor for help. Re- 
ceiving none, he adjourned his court 
and shortly thereafter resigned his of- 
fice? At the request of the General, 
the Governor asked the Territorial 
Legislature to suspend the writ of 
habeas corpus. The legislature not 
only refused but forwarded to Con- 
gress a memorial of protest.§ 
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D. December, 1806—January, 1807. 
Progress of Burr’s expedition. The 
immediate prospect of war with 
Spain having been dissipated, Burr, 
Blennerhassett, Tyler and Smith 
floated down the Mississippi River 
with nine flatboats, manned by about 
six men each. They proposed to 
settle on the Washita. At the same 
time the rumor spread that Burr was 
coming to attack New Orleans with 
hundreds or thousands of men, and 
General Wilkinson mobilized his 
forces to intercept then.. 

December 2, Governor Tiffin of 
Ohio, aroused by a representative 
from the President, sent a warning 
message to the Ohio legislature. 





5. ‘‘In this state of the evidence, delivered some- 
times too under the restriction of private con- 
fidence, neither safety nor justice will permit 
the exposing names, except that of the principal 
actor [Burr], whose guilt is placed beyond ques- 
tion."* Jefferson's Message to Congress, January 
22, 1807, Annals, 9th Cong., 2d Sess. 39, 40. 

6. The record of the proceedings is largely 
available in: 

(1). Robertson's Reports of the Trials of Colonel 
Aaron Burr (1808), cited by McCaleb as Burr's 
Trials. This is a two-volume publication containing, 
in 1135 pages, a substantially complete transcript 
of the record in the prosecutions, both for treason 
and misdemeanors in the Circuit Court of the 
United States, at Richmond, Virginia, token in 
shorthand by David Robertson. See also, Coombs, 
The Trial of Aoron Burr for High Treason, con- 
densed to 390 pages, largely omitting arguments 
of counsel. 

(2). United States v. Burr, 25 Fed. Cas., Nos. 
14,692, 14,6920, 14,692b, 14,692c, 14,692d, 14,- 
692e, 14,692f, 14,6929, 14,692h, 14,693, 14,694, 
14,6940, at pages 1-207. These contain the opinions 
in the several related cases. Those in the principal 
proceeding are in No. 14,693 and Marshall's major 
opinion of August 31, 1807, is at pages 159-181. 

(3). Ex parte Bollman and Swartwout, 4 Cranch 
75. This contains the opinions delivered in the 


Supreme Court in February, 1807, on several of 
the underlying issues which arose again in Burr's 
trial. As Appendix A, at pages 455-470, there are 
reprinted the documents which accompanied the 
President's message of January 22, 1807. As Ap- 
peadix B, at pages 471-507, there is reprinted the 
opinion rendered by Chief Justice Marshall, as 
Circuit Justice for the Circuit Court in the District 
of Virginio, August 31, 1807. The reporter states, 
at page 125 note, that the opinion in the Circuit 
Court “elucidates and explains some passages in 
this opinion [of the Supreme Court in the Bollman 
case] which were supposed to be in some degree 
doubtful”’. 


7. The General soon seized this judge and 
another man, charging both with planning or 
participating in expeditions against Spanish pos- 
sessions. Each was found not guilty when tried ir 
March, 1808. 


8. ". . . no foreign enemy or open domestic 
foe was then, or has yet been proved to have 
been within any perilous distance of this city. . . . 
The acts of high-handed military power to which 
we have been exposed [are] too notorious to be 
denied, too illegal to be justified, too wanton to 
be excused."’ McCaleb, The Aaron Burr Conspiracy, 
page 198, citing Orleans Gozette, Extra, March 
20, 1807. 
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This led to the seizure, on December 
9, of some of Blennerhassett’s un- 
manned flatboats on the Muskingum 
River in Ohio. On December 10 the 
Virginia militia announced that it 
would investigate Blennerhassett’s 
Island on the following day. The ex- 
pedition, being substantially ready 
to leave, created further excitement 
by leaving during the night. The 
next day the militia ransacked the 
island, consumed the liquid spirits 
available, and seized a flatboat with 
fourteen boys from Pittsburgh 
aboard. The prisoners were released 
after brief questioning and, taking 
Mrs. Blennerhassett with them, pro- 
ceeded down the river. 

Burr Ridiculed Idea 

of Hostile Intentions 

On December 22 Burr 
joined the party at the mouth of 
the Cumberland with two 
which had been prepared for him 
by General Andrew Jackson. Pass- 
ing down the Mississippi on Christ- 
mas Day, he dispatched a friendly 
note to the commander at Fort 
Massac. On December 29 Burr de- 
clined an equally friendly invitation 
to dine at the Fort. There 
nothing about Burr’s little flotilla 
to cause alarm to those who saw it. 
Nevertheless, intense excitement had 
been aroused in the Mississippi Ter- 
ritory by exaggerated warnings of 
its approach. A detachment of 375 
militiamen was sent up the river to 
intercept it. Other troops marched 
by land. On their contact with Burr, 
he ridiculed the idea of his hostility 
and volunteered to submit to the 
civil authorities. The inflated mon- 
ster of impending military invasion 
collapsed.® At the Town of Washing- 
ton in the Territory of Mississippi, 
Burr was bound over to await action 
of the grand jury. General Wilkin- 
son boasted that he had dissipated 
the conspiracy and had saved New 
Orleans. 

E. February, 1807. In the Supreme 
Court of the Mississippi Territory. 
Burr volunteered to answer any bill 
of indictment. The District Attorney, 
after examination of the depositions 
submitted to him, asked the court 
to discharge the grand jury. The 


Colonel 


boats 


was 
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court refused, whereupon the grand 
jury filed a report favorable to Burr 
and condemnatory of his accusers. 
The forthrightness of this frontier 
document is refreshing.4° Although 
no indictment was found against 
Burr, he was bound over to appear 
from day to day. At the same time a 
military patrol was on its way from 
General Wilkinson who had pledged 
$5,000 to cover the expenses of Burr's 
capture, Fearing for his life, Burr 
went into hiding and notified the 
Governor that he would submit to 
civil law when assured of the rights 
of a citizen. Attempting to flee the 
Territory, Burr was recognized by 
one Perkins and was reported to a 
lieutenant who arrested him. Perkins 
received $3,331. 


F. January—February, 1807. In 
Washington. In Jefferson’s response 
to the House of Representatives of 
January 22 he had stated that Burr’s 
conspiracy contemplated two objects 
—the severance of the Union and an 
attack on Mexico. The next day the 
Senate, in closed session, on motion 
of Senator Giles of Virginia, passed 
a bill to suspend the writ of habeas 
corpus. In contrast, the House, in 
open session, rejected the bill 113 to 
19. Going further the House almost 
passed, 58 to 60, what would have 
amounted to a vote of censure of 
the Administration. 


9. Cowles Meade, the acting Governor of the 
Mississippi Territory, reported to the Government 
as follows: 


. this mighty alarm, with all its exaggera- 
tion, has eventuated in nine boats and one hun- 
dred men, and the major part of these are boys, 
or young men just from school. Many of their 
depositions have been taken before Judge Rodney, 
but they bespeak ignorance of the views or designs 
of the Colonel. | believe them really ignorant 
and deluded. | believe that they are really the 
dupes of stratagem, if the asservations of Generals 
Eaton and Wilkinson are to be accredited." 
McCaleb, The Aaron Burr Conspiracy, page 225 


10. "The grand jury of the Mississippi Territory, 
on a due investigation of the evidence brought 
before them, are of the opinion that Aaron Burr 
has not been guilty of any crime or misdemeanor 
against the laws of the United States or of this 
Territory, or given any just occasion for alarm or 
inquietude to the good people of this Territory. 
The grand jury present as a grievance, the late 
military expedition unnecessarily as they conceive, 
fitted out against the person and property of said 
Aaron Burr, where no resistance has been made 
to the ordinary civil authorities. The grand jury 
also present as highly derogatory to the dignity 
of this Government, the armistice (so-called) con- 
cluded between the Secretary, acting as Governor, 


Marshall Dismisses Charges 
for Lack of Proof 
At this moment, Wilkinson’s military 
prisoners began to arrive in Wash- 
ington from New Orleans. Jefferson 
ordered them delivered to the civil 
authorities and General Wilkinson's 
evidence presented to the courts. 
Alexander was promptly released by 
Judge Duchet for lack of competent 
evidence against him. Bollman and 
Swartwout, having been committed 
to jail by the Circuit Court for the 
District of Columbia, sought, on Feb- 
ruary 13, a writ of habeas corpus di- 
rectly from the Supreme Court of 
the United States which was then in 
session. Bollman and Swartwout also 
sought a writ of certiorari to bring 
up the record of their commitment. 
Both writs were allowed and motions 
to discharge the prisoners were 
argued February 16, 17 and 18. 
Counsel appearing for the prisoners 
included former United States At- 
torney General Charles Lee, Francis 
Scott Key, later to become the author 
of our national anthem, and Luther 
Martin, a leader of the Maryland and 
American Bars. Of the Court there 
were present Chief Justice Marshall 
and Justices Chase, Washington and 
William Johnson, Justices Cushing 
and Livingston were absent.!! The 
evidence presented by the prosecu- 
tion was reviewed in detail by the 
(Continued on page 785) 


and the said Aaron Burr. The grand jury also pre- 
sent as a grievance, destructive of personal liberty, 
the late military arrests made without warrant, and 
as they conceive, without other lawful authority: 
and they do seriously regret that so much couse 
should be given to the enemies of our glorious Con- 
stitution, to rejoice in such measures being adopted 
in a neighboring Territory, and if sanctioned by 
the Executive of our country, must sap the vitals 
of our political existence, and crumble this glorious 
fabric into the dust.'’ McCaleb, The Aoron Burr 
Conspiracy, page 228, citing Orleans Gazette, 
February 20, 1807. 

11, Justices Cushing and Chase were appointees 
of President Washington, Justice Bushrod Washing- 
ton and Chief Justice Marshall of President John 
Adams, and Justices William Johnson and Brock- 
holst Livingston of President Jefferson. Justice Todd 
was added to the Court March 3, 1807, by Presi- 
dent Jefferson. It appears that the Chief Justice 
later communicated individually with the members 
of the Supreme Court at some time before his 
Circuit Court's hearing of the Burr case, beginning 
August 3, 1807. 3 Beveridge, The Life of John 
Marshall, 480-481, and references made by the 
Chief Justice to the individual views of some of 
the Justices, expressed subsequent to the decision 
in the Bollman case. See United States v. Burr, 
25 Fed. Cas., No. 14,693, at page 161, s. ¢., 
App. B, 4 Cranch at pages 474-475. 
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Danger to America: 


The Draft Covenant on Human Rights 


by William Fleming + Chairman of the Department of Political Science at Ripon College (Wisconsin) 


® In this provocative article, appearing in two installments, in this and the November 


issue, Mr. Fleming has made a challenging analysis of the latest draft of the proposed 


Covenant on Human Rights prepared by the United Nations Human Rights Commis- 


sion at its April-May, 1951, session. He examines in considerable detail some of the 


new economic, social and cultural rights now embodied for the first time in the new 


draft, as well as civil and political rights, and says that they bear the heavy imprint 


of Soviet philosophy and do not conform to American ideals. He believes that the 


Draft Covenant should be emphatically rejected by the United States of America. 





# “A number of leading representa- 
tives of labor, religious and cultural 
groups are beginning to wonder 
whether efforts to draft a United Na- 
tions Covenant on Human Rights 
may not in the end do more harm 
than good to actual human rights 
throughout the world.” Thus reads 
the opening sentence of a special 
report cabled to The New York 
Times from Geneva, Switzerland, 
last April?. 

This news must have come as a 
veritable shock to many Americans. 
For quite some time now they have 
been given to understand, not in so 
many words, but by unmistakable 
implication, that the activities of the 
United Nations, whatever they may 
have been engaged in, were deserv- 
ing of the highest praise, As a matter 
of fact, it is difficult to discover 
objective and constructive criticism 
of the United Nations in the innum- 
erable booklets, etc., 
which are almost daily poured out 
for mass consumption by the State 
Department, Lake Success or private 
organizations in an effort to promote 
the cause of the world organization. 


pamphlets, 





The opposition of the American 
Bar Association to the Draft Cove- 
nant in the period since 1949, through 
officers’ addresses, committee reports 
and official resolutions, has been im- 
portant and has received some public 
notice, partly adverse?, but is still 
not sufficiently known or understood. 
The American public, fed by govern- 
ment propaganda that our future se- 
curity hangs on the success of the 
United Nations, seems preponder- 
antly to believe that everything the 





1. The New York Times, April 24, 1951. 

2. Occasionally, criticism of the position of 
the American Bar Association has descended be- 
low the plane of honest intellectual difference, 
such as the one Professor Zechariah Chafee, 
"Federal and State Powers under the UN Cov- 
enant on Human Rights’', Wis. L. Rev., May, 
1951, page 392, wrote: “‘It is high time Ameri- 
can lawyers stopped throwing brickbats’ at the 
men and women engaged in the process of 
drafting the Covenant. Professor Chafee’s fur- 
ther efforts to discredit members of the Ameri- 
con Bar Association and its Committee for Peace 
and Law Through United Nations by calling them 
“Hostile Critics’, using capital letters whenever 
referring to those lawyers (op. cit., page 430, 
431, etc.) are amusing to an outsider. Mr. Chafee 
almost seems personally involved and greatly on 
the defensive. Criticisms of the Covenant supporting 
the American Bar Association's position have been 
made by the American Newspaper Publishers Asso- 
ciation and Sigma Delta Chi, national journalism 


United Nations does or proposes is 
intrinsically valuable, is good per se. 
Is the United Nations not the last 
hope of mankind? Does it not aspire 
to man’s loftiest ideals and highest 
ambitions? General considerations of 
such a nature are responsible for the 
willingness of people to agree with 
United Nations’ policies without 
paying much attention to their mer- 
its. Acting in accordance with the 
doubtful slogan, the end justifies 
the means, the public has become 
inclined to give measures recom- 
mended or initiated by the United 
Nations its unreserved blessing. 

Yet, those who are proceeding in 
this fashion, concerning United Na- 
tions’ policy in general and the Draft 
Covenant on Human Rights in par- 
ticular, should probably not be cen- 
sured too harshly. Realizing that 





honorary society. William H. Fitzpatrick, Editor of 
the New Orleans States, received the 1951 Pulitzer 
Prize for distinguished editorial writing for a series 
on treaty law, commenting favorably on the Ameri- 
can Bar Association's position. Numerous distin- 
guished columnists have also endorsed that position, 
as well as powerful newspaper groups. The position 
of the Committee on Peace and Law of the Ameri- 
can Bar Association is set forth in its recent reports 
to the Association dated, respectively, September 
1, 1949; September 1, 1950; and September 1, 1951. 
Addresses and papers by two past presidents of the 
Association, Frank E. Holman, of Seattle, Wash- 
ington, and Carl B. Rix, of Milwaukee, Wisconsin, 
ore referred to in the footnotes, infra. The House of 
Delegates of the Association, which is its govern- 
ing body, at its annual meetings in September, 
1950, and September, 1951, condemned the 1950 
and 1951 drafts of the Covenant as being ‘“‘not in 
such form, nor of such content as to be suitable for 
cpproval and adoption by the General Assembly of 
the United Nations, or for ratification by the 
Jnited States of America’’. 
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the customary methods and _prac- 
tices in international relations have 
brought about but chaos and de- 
struction, they honestly endeavor to 
alleviate the present tension by doing 
something constructive along un- 
orthodox lines. Superficially looked 
at, then, the case for an International 
Bill of Rights seems pretty strong. 
From the special viewpoint of Amer- 
ican political thought it appears to 
become almost irresistible. Does the 
American philosophy of government 
not rest just on this basic assumption 
of the existence of human or un- 
alienable rights of the individual 
that are indefeasible because granted 
by nature? Is it not these rights, 
among them life, liberty and the pur 
suit of happiness, that set up a clearly 
defined line of demarcation between 
the province of government and the 
sphere of the individual, thus greatly 
contributing to his welfare and mak- 
ing life worthwhile for him? If this 
conception of individual rights has 
worked as well as most Americans, 
and quite rightly so, believe it has 
on the domestic American scene, why 
not expand this system of rights on 
a global scale? Why not make every- 
body happy? Benefits would accrue 
to the world with no harm done to 
America. The dissenters referred to 
in The New York Times dispatch ap- 
parently have different opinions. It 
is the purpose of this article to ascer- 
tain whether their apprehensions 
about the Draft Covenant on Human 
Rights are justified. 

Work on World Bill of Rights 

Began in 1946 

Efforts of the United Nations to 
write an International Bill of Rights 
date back as far as 1946. In this year 
the Economic and Social Council es- 


The Draft Covenant on Human Rights 


tablished a Commission on Human 
Rights. Mrs. Franklin D. Roosevelt 
served as chairman of the Commis- 
sion. The Commission’s task re- 
quired not only the idealism of social 
reform but also skill in legal drafts- 
manship* which is indispensable in 
the performance of a job of such a 
highly technical nature*. The Com- 
mission completed the first part of 
its assignment in 1948 when it 
drew up the Universal Declaration of 
Human Rights®. The Declaration 
was adopted by the General Assem- 
bly in the same year. The document 
contained political and civil rights 
which were followed by an enumera- 
tion of some of the more modern 
“rights” of an economic, social, and 
cultural nature, The Declaration of 
Human Rights does not constitute 
international law since it is not legal- 
ly binding upon the member govern- 
ments. It is nothing but what it pro- 
claims to be, that is to say, a declara- 
tion of principles, of “hopes and as- 
pirations”®. This does not mean that 
the Declaration is without impor- 
tance. Far from it. It is highly sig- 
nificant, first of all, because it pre- 
scribes “standards of conduct which 
all members of the United Nations 
should endeavor to attain”. In other 
words, the Declaration belongs in the 
realm of international morality. Sec- 
ond, the Declaration is important as 
a term of reference for the interpreta- 
tion of the Covenant on Human 
Rights. The Human Rights Com- 
mission, acting on the basis of a man- 
date given to it by the General As- 
sembly and the Economic and Social 
Council, has for more than three 
years, and especially since 1949, been 
working on a Draft Covenant on 
Human Rights in which the Com- 


mission is going to embody the pro 
visions of the Declaration or at least 
the ideas expressed therein. In con 
trast to the Declaration the Drafi 
Covenant is being prepared in the 
form of a treaty which will be legally 
binding on states ratifying it. 
“Where not already provided fo: 
by existing legislative or other mea 
sures, each state undertakes to tak 
the necessary steps, in accordance 
with its constitutional processes and 
with the provisions of this Covenant, 
to adopt within a reasonable time 
such legislative or other measures as 
may be necessary to give effect to the 
rights recognized in this Covenant’’. 
Thus the Draft Covenant suggests 
the impression, although not clearly, 
that its provisions are not self-execut- 
ing. If so, ratification would not 
make the Covenant operative within 
the territory of a member state with 
out the latter’s implementing legis 
lation. In the case of the United 
States, however, recent judicial in 
terpretation given to the supreme 
law of the land clause points in the 
opposite direction. The clause men 
tioned provides® that all treaties 
made or which shall be made under 
the authority of the United States 
shall be the supreme law of the land, 
anything in the constitution or laws 
of any state to the contrary notwith 
standing. The language of the Draft 
Covenant, then, in the United States, 
brings into focus the automatic 
mechanism of Article VI of the Con- 
stitution which at the time of rati- 
fication ipso facto transforms every 
treaty into domestic law without re- 
quiring legislative implementation, 
unless the intent is clear in the treaty 
itself that it shall not be self-execut- 


ing. 





3. See Frank E. Holman, “‘An ‘International Bil! 
of Rights’: Proposals Have Dangerous Implications 
for U. S."", 34 A.B.A.J. 984, November, 1948. 

4, In this connection Professor Chafee (op. cit. 
poge 462) writes that a visitor attending the 
sessions of the Human Rights Commission ‘would 
see at least one lawyer from the State Depart- 
ment constantly at hand behind Mrs. Roosevelt's 
chair....We have all the lawyers the Cove- 
nant needs, never feor. What Mrs. Roosevelt 
contributes to the Human Rights Commission 


are qualities very few lawyers possess. She has 
vision and imagination. She has an eager de- 
sire to do her part in bringing about a better 
world without sacrificing a single vital American 
interest. Until an American has talked with men 
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from abroad, he has no idea of the unique place 
she holds in the esteem of the free peoples of 
Evrope."’ However, (1.) Despite the lawyer behind 
the chair the ultimate responsibility was Mrs. 
Roosevelt's. Was she in the position to pass 
sound legal judgment on the merits or demerits 
of the lawyer's advice? (2.) Are the ‘‘Hostile 
Critics’’ represented? Or are they not ‘‘needed''? 
(3.) Is it true that one can write, or participate 
in writing, a legal document, which the Cove- 
nant is, with vision and imagination alone? (4.) Is 
it importont that Mrs. Roosevelt contributes 
what very few lawyers possess? Or would it be 
more important could she contribute what most 
lawyers do or ought to possess? (5.) Could, from 
the American point of view, Mrs. Roosevelt's 





lack of legal training really be compensated fo 
by the esteem she enjoys in Europe? 

5. U. S$. Department of State Pub/. 3381, In 
ternat. Org. and Conf. Series Ill, 20. 

6. That is what Mrs. Roosevelt said the Dec 
laration was shortly after its adoption. 

7. Department of State Publication 3437, page 
130. 

8. Art. 1, § Il. For the text of the Cove 
nant, see Department of State Bulletin, June 25 
1951, pages 1008 ff. 

9. Constitution Art. VI, § Il. See Eberhard P 
Deutsch, “‘The Treaty-Making Clause: A Decision 
for the American People’, 37 A.B.A.J. 659, Sep 
tember, 1951. 
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State Court Holds State Law 

invalid Under U.N. Charter 

In this connection the court decision 
eferred to above is of interest. In 
Fujit v. California, the District Court 
ol Appeal of California’ examined 
the validity of the Alien Land Law of 
he State of California, Under the 
ierms of the statute aliens were for 
jidden to acquire land within the 
State of California if they were in 
eligible to citizenship. Dealing with 
Mr. Fujii’s argument that, being a 
Japanese alien, he had been dis 
criminated against, the court held 
that although the alien land law of 
California was valid under the Con- 
stitution of California and the Con- 
stitution of the United States, it was 
invalid under Articles 55 and 56 of 
the United Nations’ Charter forbid- 
ding because the 
Charter, being a treaty ratified by 


discrimination, 


the United States, is the supreme law 
of the land. 

If then, without any further con- 
gressional enactment a court could 
declare the Charter of the United 
Nations to be the supreme law of 
the land superseding a state law, be- 
cause the latter contravened the 
Charter, it may be assumed that an- 
other court may, in like manner, con- 
sider the Covenant in its present 
form, implemented or not, as the 
supreme the Conse- 
quently, attempts will be made to 


derive all sorts of “rights” from the 


law of land. 


document independently of imple- 
mentation and the courts will be 
isked to strike down state laws al- 
legedly repugnant to the Human 
Rights Covenant. 

Professor Quincy Wright"! has en- 
dorsed the decision in the Fujii case. 
He writes: 

(Art. 55!2 imposes an obligation up 

on the United Nations as a collective 
promote universal respect 
for, and observance of human rights, 


entity to 


10. 217 P. (2d) 481, 218 P. (2d) 595, at this 
writing (September 1, 1951) being reviewed by 
e Supreme Court of California. The case is fully 
scussed in the articles referred to in notes 9, 11 
nd 15 

11. Quincy Courts and 


Wright, ‘National 


Human Rights—The Fujii Case’’, Am. Jour. Intl 
law, January 1951, pages 62 ff. 

12. “With a view to the creation of condi- 
tions of stability and well-being which are neces- 
sary for peaceful and friendly relations among 
respect for 


ations based on the principle of 


while Art. 5645 imposes an obligation 
upon its members to take joint or 
separate action in cooperation with 
the Organization for the achievement 
of universal respect for, and obser- 
vance of human rights. Certainly the 
latter obligation requires Members to 
see that their organs of government 
respect and observe human rights in 
carrying out their 
and, therefore, in the United States, 


normal functions 


where treaties are the 
of the 
apply State ot 


supreme law 
courts must refuse to 
earlier Federal 
which fail to respect or observe these 
rights and freedoms. 


land, 


laws 


Professor Wright believes that such 
an interpretation of the Charter is, 
among other things, required by the 
need of balancing “the interests of 
the parts with the purposes of the 
whole’”’.!4 

rhis is not the place to deal with 
Professor Wright’s argument in de- 
tail. This much, however, ought to 
be said. 

First, in consequence of Article 55 
Article 56 of 
obligation devolves upon the United 


and the Charter, an 
States as it does devolve upon every 
Charter member. This is, however, 
not the obligation to observe Article 
55 and Article 56 of the Charter, but 
to enact legislation so that they can 
be observed. Such legislation would 
be the expression of co-operation of 
the member states with the world or 
ganization in the fields enumerated 
by Article 55 and Article 56. As Pro- 
fessor Manley O. Hudson has said, 
differing from Professor Wright: 
Ihe obligation imposed by Art. 56 
is limited to cooperation with the 
United Nations. The extent and form 
of its cooperation are to be dete? 
mined by the government of each 
Member.15 
the absence of, a 
the 


Prior to, and in 
congressional enactment states 
remain as free as before. 

Secondly, Professor Wright's refer- 
ence to the purposes of “the whole” 


equal rights and self-determination of peoples 


the United Nations shall promote: 
a) higher standards of living, full employ 
ment, and conditions of economic and social 


progress and development; 

b) solutions of international economic, social, 
health, and related problems; and interna- 
tional cultural and educational cooperation; and 

c} universal respect for, and observance of, 
human rights and fundamental freedoms for 
all without distinction os to race, sex, lan 
guage or religion.’ 


The Draft Covenant on Human Rights 





William Fleming was born in Germany 
in 1907. After studying law at the Uni- 
versities of Berlin and Freiburg, he re- 


ceived his Doctor of Laws degree in 1933. 
He took graduate courses in political 
science at Columbia and has been Chair- 
man of the Political Science Department 
at Ripon since 1947. 





is not convincing. This is not the first 
tume that considerations centering 
around “the conditioned 
Professor Wright's views on politics. 
In a presidential address'® which he 
delivered before the American Politi- 
cal Science Association in New York 
City on December 28, 1949, he said: 
Doubtless there are many American 
citizens and many officials in the De- 
partment of State and the Depart 
ment of Defense who look to politi 
cal science for advice on how to make 
sure that our side will win. I have no 
doubt that political science can give 
such advice on matters of organiza 
tion, administration, and strategy. 
But as citizens of this country and of 
the world, I think political scientists 
should consider whether and to what 
extent they should give that advice .... 

I certainly do not want the United 
States to lose if a war should occur. 


13. ‘All Members pledge themselves to take 
joint and separate action in cooperation with 
the Organization for the achievement of the 
purposes set forth in Article 55." 

14. Quincy Wright, op. cit., page 79. 

15. Manley O. Hudson, ‘Charter Provisions 
on Human Rights in American Low’, Am. Jour 
Intl. Low, July, 195. page 544. The italicizing 
is done by the present writer. 

16. Quincy Wright, ‘Political Science and 
World Stabilization’’, Am. Pol. Sc. Rev., March, 
1950, pages | ff 


whole” 
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The question is, however, whether as 
political scientists we should not place 
prime emphasis upon means where- 
by the political struggle can be mod- 
erated and developed in such a way 
that neither side will lose. Victory 
by the United States after an atomic 
war would certainly not be of any 
particular advantage either to us or 
to the world. If, therefore, we are 
considering whether political science 
can do something to improve the 
present unsatisfactory situation of 
the world, we must raise our sights 
somewhat higher than national vic- 
tory. . . . There must be more than 
understanding, tolerance, and appre- 
ciation for other cultures. There 
must be some loyalty to the whole. 
Professor Wright appears to be 
mistaken. He is not a citizen of the 
world; he is a citizen of the United 
States. Neither does he owe “some 
loyalty to the whole”. He owes his 
loyalty exclusively to the United 
States. The “whole” as a politically 
organized entity has not yet come 
into existence. 

Should the Covenant not be held 
self-executing, it would still require, 
under Article 1, Section 2, imple- 
mentation by Congress, meaning im- 
plementing legislation which then 
would transform the provisions of 
the treaty into binding national law, 
superseding state laws.!7 


Instructions of Commission 

Affect Interests of U. S. 

In its present form!’ the Draft Cov- 
enant on Human Rights has been 
influenced considerably by resolu- 
tions adopted by the General As- 
sembly of the United Nations on 
December 4, 1950.19 The General 
Assembly requested the Economic 
and Social Council to instruct the 
Commission on Human Rights to 
amend the draft of the International 
Covenant on Human Rights and to 
submit a revised draft to the General 
Assembly at its next meeting this 
year*®, In revising the draft the Com- 
mission on Human Rights had to 
operate within the framework of cer- 
tain instructions worked out by the 
General Assembly. Some of these in- 
structions greatly affect the interest 
of the United States. Due to lack of 
space only the most important ones 
can be dealt with here. 


First of all, that resolution of the 
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General Assembly of December 4, 
1950, should be briefly mentioned. 
This called upon the Economic and 
Social Council to ask the Commission 


on Human Rights to consider giving 
individuals and organizations the 
right to petition the United Nations 
about alleged violations of the Cov- 
enant on Human Rights. The Soviet 
delegation as far back as in 1948 re- 
fused to accept such a plan, stating:*! 
The implementation plan entails 
the establishment of various inter- 
national instances in which communi- 
cations and complaints with regard 
to the violation of human rights, 
from both states and governments 
and private individuals or associa- 
tions of such individuals would be 
considered. It thus conflicts with the 
whole system of international public 
law regulating the relations between 
states. In addition, the plan, if it is 
adopted, will have the effect of trans- 
forming a dispute between a private 
individual or group of individuals 
and their state or government into 
an international dispute, thereby sub- 
stantially enlarging the area of in- 
ternational differences, frictions and 
incidents, unnecessarily burdening 
and aggravating international rela- 
tions and undermining the founda- 
tions of peace. 

The Human Rights Commission 
by a vote of ten to seven, with one 
abstention, rejected the idea of ex- 
tending the right of complaint to 
everybody in the Covenant itself.?? 
The United States of America, the 
Soviet Union, and the United King- 
dom, among others, voted with the 
majority. The prevailing votes were, 
however, in substantial part based 
on the ground “that the right of 
petition should be dealt with in a 
separate protocol’’.*5 And a separate 
draft protocol on petitions by in- 
dividuals and nongovernmental or- 
ganizations was submitted to the 


17. According to Professor Chafee the Covenant 
would not be self-executing, but he is forced to 
admit (op. cit., page 396) that his ‘assumption 
is, of course, highly controversial’’. 

18. Department of State Bulletin, June 25 
1951, pages 1008 ff. 

19. Ibid., January 29, 1951, page 177. 

20. The Council gave the instruction during 
its twelfth session at Santiago, Chile; The De- 
partment of State Bulletin, March 5, 1951, 
page 398. 

21. Statement by the Soviet delegation, May 18, 
1948; Lovis B. Sohn, Cases and Other Materials 
on World Law, 1950, page 571. 


Commission by the representative of 
the United States of America.** |; 
has not yet been acted on. The dan 
ger has thus by no means passed that, 
in the case of an alleged violation of 
human rights, the United States, for 
instance, might by such an actio pop. 
ularis be haled before the United 
Nations. In the meantime, nongov- 
ernmental organizations have vigor 
ously protested against the action of 
the Commission on Human Rights 
on the ground that hearings on hu- 
man rights that do not permit indi- 
viduals, or at least organizations, to 
present violations would be mean- 
ingless.25 In view of all this, public 
opinion in this country would be 
well advised to express itself on the 
subject unequivocally and without 
delay.”6 
In another resolution the General 
Assembly”? requested the Commis- 
sion on Human Rights to take into 
consideration in its revision of the 
Covenant the views expressed dur- 
ing the fifth session of the General 
Assembly and the eleventh session of 
the Economic and Social Council 
including those relating to rights set 
forth by the U.S.S.R. The Soviet was 
especially singled out by name, along 
with Yugoslavia. In other words, 
the views of that state, which has 
displayed again and again only un- 
disguised contempt for individual 
liberties in its everyday life, which 
failed to give account of vast num- 
bers of war prisoners, which keeps 
millions of people in concentration 
and forced labor camps, now receive 
preferential consideration in formu- 
lating these very same rights. “Peo- 
ples who do not know the meaning 
of freedoms are to be metamor- 
(Continued on page 794) 


22. Report of the Seventh Session of the Com 
mission on Human Rights, United Nations Eco 
nomic and Social Council, General E/1992 E/CN 
4/640, May 24, 1951, page 50 

23. Ibid. 

24. Ibid., page 115. 

25. The New York Times, May 20, 1951. 

26. A precedent favoring petitions of individ 
vals has already been set by the recently signed 
European Bill of Rights, Convention for the Protec 
tion of Human Rights and Fundamental Freedoms 
Art. 25; Am. Jour. Intl. Law, April, 1951, Off 
Doc. page 30. 

27. Department of State Bulletin, January 29 
1951, page 177. 
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The Bar and the Public Trust: 


A Newspaperman Speaks Frankly to Lawyers 


by Louis B. Seltzer + Editor of the Cleveland Press 


® When Mr. Seltzer was asked to address the Cleveland Bar Association last Sep- 


tember, he spoke as a member of one profession—the press—to fellow professional 


men—the Bar. What he had to say was not altogether flattering. He told the mem- 


bers of the Cleveland Bar what, :in his opinion, the public demands of professional 


men and in what ways the legal profession has failed to fulfill its duty to the public. 


This article is taken from Mr. Seltzer's address. 





® We of the Bar and press start out 
with one big thing in common: 
Everybody tells us how to run our 
business, Everybody thinks he knows 
how to run a court, be a lawyer, 
write a law, administer a law. Just 
the way everybody knows how to 
run a newspaper, write editorials, 
slap the advertisers and make a mil- 
lion dollars doing it. As there is this 
great similarity between the law and 
the press, there also is one difference: 
We take criticism for granted. You 
don’t. 

We have had so much criticism 
that we almost expect it. In fact, we 
have got used to it as an indication 
of whether or not we're doing a good 
job. Our phones ring all night—in 
the office and in our homes—with 
people who either think we’re ter- 
rible, or yes, once in a while, think 
we're wonderful. Once in a while, 
I said. It has been this way for a 
long while, and so we accept this 
condition of constant criticism—and 
the important and vital corollary of 
criticism, which is self- 
searching and attempting self-evalu- 
ation—we accept this as a normal 


constant 


state of affairs. Of course, nobody, in- 
cluding ourselves, loves criticism. | 
should be less than honest if I as- 
serted it is fun to be lambasted 
twenty-four hours a day, some days, 

However, whether I like it or 
not, I must admit that it has been ex- 
tremely good for me and, I think, for 
the paper. An ivory tower is a silly 
place to hide if you really believe in 
your fellow citizens. So we at the 
Press must admit that all the criti- 
cism we take is all for the best. The 
day we stop listening and only talk 
will be the day I want to get out of 
this business in which I have spent 
all my life since the age of 11. 

What I am trying to say is that 
rolling with the punches isn’t so 
bad. Actually it is the essence of our 
stimulating, vigorous and wonder- 
ful competitive system. 

Now, I submit that your profes- 
sion, which is so much older than 
firmly 
grounded in history and tradition 
and great men and great documents, 
isn’t really used to the goldfish bowl 
existence that we have become used 
to over the years. The modern phe- 


mine and so deeply and 





nomenon of everybody poking into 
the gradual 
viewing of robed jurists as basically 


everybody's business; 


men and not deities; all this comes 
as a shock. It also comes as some- 
thing that it is natural to resist. The 
Bench and Bar have reacted by re- 
tiring into their professional shells 
and, from behind their professional 
organizations, saying to the public 
(and the Press is part of that pub- 
lic): “You stay out of our affairs. 
We have our own ways and means 
of taking care of our own troubles, 
of improving our profession and of 
protecting your [the public’s} in- 
terests.” 

That’s what you say. But tragi- 
cally, I believe, the practice doesn’t 
back up the words. The public has 
gradually come to feel that it isn’t 
protected; that the high oaths of 
your profession are not always car- 
ried out by all practitioners; and 
that the grievance 
weak and that it is used all too sel- 


procedure is 


dom. The most glaring instance is 
the recent disclosure of irregulari- 
ties in Probate Court by attorneys. 
No bar association raised a hand 
without vigorous prodding, and then 
long after the disclosures had been 
made, And when a judge of the Com- 
mon Pleas Court rendered a decision 
which is, to say the least, a far cry 
from the principles of decency in 
the relationships of a trustee to the 


worldly goods of the dead or the 
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helpless, no voice was heard. No ap- 
peal was undertaken. Yet the Cleve- 
land Real Estate Board within a mat- 
ter of days removed from its rolls 
the two members of its organization 
who had been involved. All this, 
you can say, and truthfully, is in 
the past. 

Apparently the conscience of the 
profession has been aroused. Certain- 
ly the amazing outpouring of letters 
from members of this Association to 
your new President shows that a 
few unworthy practitioners will no 
longer be allowed to hurt the good 
name of the rest. There are lots of 
things wrong with the press—both 
with a small and capital “P”, Fair- 
ness is not easy to achieve on a news- 
paper, and plenty of people prob- 
ably believe too little effort is made 
to achieve it. There are pressures of 
time and space which result in a 
story getting into the paper at times 
before sufficient effort has been made 
to get the full story, to get both 
sides. There are always inexperi- 
enced reporters, and some with ex- 
perience, too, who get a story and 
like it so well they fail to get the 
other side. It is easy for a reporter to 
get oversold. Sometimes he thinks, 
perhaps unconsciously, that if he 
checks the facts too carefully or 
hears too much of the other side, it 
may “spoil the story”. 

I honestly believe there have been 
tremendous advances in recent years 
in the honesty of newspapers in this 
regard, Each year shows an increas- 
ing demand that both sides be told. 
Even when “privilege” allows us to 
print an attack on an individual, it 
has become almost the universal 
practice to give the man his say. And 
we are doing it in the same story, at 
the same time, with as much display. 
Naturally, “hearing the other side” 
does frequently spoil the story, be- 
cause we find the facts we thought 
we had are not facts at all, or that 
the facts on the other side are much 
more persuasive. 


A Good Reporter 
Analyzes the Facts 


The good reporter, doing a job of 
digging, does not start with the con- 
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clusions. He gathers the data, all 
kinds, and when he is through he 
sifts and appraises and analyzes what 
he has. Then, and not before, he 
decides the conclusions. They may 
not be at all what he thought it was 
going to show, or what the editor or 
city editor thought they would show. 
But he faces them, and decides then 
whether they are newsworthy and 
make a story. Reporters are warned 
constantly to “beware when they 
find what they are looking for’. By 
that we mean they should be careful 
not to overlook information that 
disproves information they think 
they already have. Our office book 
which sets the pattern for our pro- 
fessional conduct repeats this warn- 
ing, and it emphasizes fairness, hear- 
ing both sides, and avoiding harm- 
ing individual reputations. 


There are lots of items we leave 
out of the paper because of the harm 
they do. You'll notice we do not 
name juvenile offenders, we do not 
name illegitimate children, or their 
parents, or persons accused of at- 
tempting suicide, if they fail in the 
attempt. There are exceptions to 
these, but not many, and it is done 
not in accord with any law, but 
strictly with a view of not harm- 
ing innocent persons if it can be 
avoided. People call constantly to 
keep items out of the paper and 
naturally we can not agree always 
with their reasons, which may be 
selfish. But often stories are kept out 
in such cases, where innocent per- 
sons, especially children, are harmed 
by such publication. 


It is quite a different situation 
where a newspaper feels that a big 
situation of widespread public in- 
terest or significance needs to be 
looked into, or corrected. Naturally 
there are all kinds of pressures then 
to keep it out of the paper, and the 
persons calling are often the ones 
who believe they have the right to 
tell the editor what he should do or 
not do. No honest newspaper could 
yield to that kind of pressure and 
maintain its respect. No _ editor 
could live with his staff if he ordered 
stories into the paper or out of it 





just because a friend of his wanted 
it SO. 

There are good papers and bad 
ones, of course. There are honorable 
editors and others who yield to pres. 
sures or selfish motives. You can’t 
have any group that large and not 
have all kinds of persons. 

The same is true of lawyers, who 
are so numerous that you find all 
kinds of persons among them, good, 
bad, and in between. The mistake 
is when because one editor, or one 
lawyer is criticized, all the rest of 
them think they are under attack, 
and fail to hear the evidence. 

Newspapers make that mistake 
often, When the government tried to 
stop the monopolistic practices of the 
Journal newspapers 
declared they were in danger of los- 
ing their cherished “freedom of the 
press” guaranteed by the First 
Amendment to the Constitution. 
But the Government was right, or so 
a district court has held, and I am 
happy to say in this instance we did 
not regard ourselves as under attack. 
We thought the judge was right and 
said so. 

Neither the Bar nor the press 
knows the others’ problems fully. 
Nor can we know. And patience is 
necessary if we're to live together. 

Quite confidentially 1 might say 
to you that if the profession of law, 
and its members in the judiciary, 
were suddenly to lead blameless lives 
and otherwise to put themselves be- 
yond reproach, we in journalism 
would be left on a limb. We'd miss 
the old times; we'd have noticeably 
less to do. But, like the boys in the 
poolroom when the evangelist came 
to town, we'd know 
would be the same 
couple of months. 


Lorain most 


everything 
again in a 


Professions Find It Hard 

To Examine Themselves 

One weakness I suppose is identi- 
cal on both sides: Each profession 
like every other profession finds it 
difficult to look at itself from outside. 
Now and then a medical man rea- 
lizes this is true of his profession, 
and he tells his associates that be- 
cause they are in the habit of having 
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patients follow their directions, they 
tend to talk in the same manner to 
everybody, and to the public. 

Similarly one would suppose a 
lawyer would sometimes say to his 
colleagues that too often they ex- 
plored every possible avenue in the 
law, or impossible one, to the courts’ 
and the public’s expense. and the 
public’s impatience, or a newspaper- 
man to his associates that they ex- 
ploit incidentals and trivialities to 
the neglect of the essentials in the 
administration of justice. 

Each profession is capable of ex- 
ploiting the public and its members 
on occasion have done so. The law- 
yer’s opportunities lie in innumer- 
able relationships with individuals; 
those of the newspapers rather less 
so with individuals, but we have 
been known to exploit our readers. 
Members of each profession have 
preyed upon the credulity of the 
people, but we like to think in news- 
paper work that we are continuously 
subject to the corrective pressure of 
the public. However, it must be ad- 
mitted that examples like Bonfils in 
Denver show the exploitations can 
run a long time without being 
brought into question, or could 
many years ago. 

The newspapers do watch the 
lawyers and we flatter ourselves that 
gross exploitations will come to our 
attention sooner than they used to 
and that we are more alert than 
formerly. We are aware that we are 
ourselves watched and we do appre- 
ciate that friendly advice we some- 
times get from lawyers—without pay- 
ing for it—even though we may not 
always appear to be grateful. Grati- 
tude in our field is something that 
does not well up so fast as other 
emotions. 

The newspapers are far fewer than 
law firms and do a business far 
greater than that of the biggest of 
the big shops of the law. Competi- 
tion is a great deal sharper in this 
business and that has its effects 


upon us and perhaps in reverse its 
effects upon the law. 

Where a law firm may rise or sink 
in the public estimation for a year 
or more without its members know- 








ing it, we in newspapers have means 
of ascertaining such changes within 
the span of a week if we care to use 
them. In such circumstances lawyers 
may tend to be complacent and, per 
contra, newspapermen to be nervous 
and lacking in judgment. 
Newspapermen appear to some to 
know a little about a lot and that 
not very accurately; lawyers appear 
to know a very great deal about a 
few things, though they have not as 
yet been narrowed as some profes- 
sions have been to knowing more 
and more about less and less. We 
are sometimes under criticism for 
not knowing more than we do of 
backgrounds of this and that field in 
economics or the other social sci- 
ences or in some other direction. 
Only the journals can 
afford such talent and the journals 


specialist 


can't be the newspapers nor can the 
newspapers be technical journals. 

We can only get along the best 
way we can and hope that judgment 
will be given on our performance 
not so much from day to day as from 
month to month. If occasionally we 
make an 
words, we are aware this is a weak- 
ness even in the White House. Or 
especially there. We occasionally fall 
back on the excuse that it was a 
typographical error. That one the 
lawyers don’t have. 

I am reminded of a story about 
this: The parents of a Cleveland wo- 
man lived in a small town in Illinois. 
The editor of the weekly, getting 
old, was known for embarrassing er- 
rors in writing. When the old lady 
died, the family went to him with a 
request that he just say in the paper 
she died and not write anything 
else—the less said the better so far as 
they were concerned. He agreed to, 
and the paper came out with this 
statement: “Old Mrs. So-and-so 
passed away Thursday. Of some peo- 
ple the less said the better.” 

Lawyers and the press alike drift 
into an easy idiom of talking about 
“the Bar” in referring to the legal 
profession, It is an expression which 
lends itself to quickly represent the 
profession in its finest aspects, its 
noblest aspirations and its lengthy 


unfortunate choice of 
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tradition of service. It associates 
easily with “the Bench”, with the 
sum total of judicial wisdom which 
has sprung from those members of 
the Bar chosen to sit in judgment 
and to interpret the meaning of the 
law. It also fits nicely into a head- 
line. 

Like any general term, however, 
it has all the faults of generalization. 
There is nothing one can say about 
the Bar which applies with equal 
force to every one of its members, to 
both the practical and idealistic as- 
pects of practicing the profession 
and to organizations like the Cleve- 
land Bar Association in which the 
members have allied themselves for 
their own betterment and for the 
realization of their highest motives. 

The aims of such associations are 
not always the same as those of the 
practitioners of law. 
Sometimes, as any lawyer is well 


individual 


aware, they operate at cross pur- 
poses. They should be considered 
separately. 

A bar association, like a news- 
paper, must assume the broad re- 
sponsibility of acting in the capa- 
city of a public trust, both for its 
own good, the good of the people it 
serves and the good of the broad 
cross-section of the public with 
which it in some way comes in con- 
tact. 


Bar Associations Are Trustees 

of Faith of Public 

Bar associations are trustees of the 
faith the public must be permitted 
to place in any member of the pro- 
fession. The responsibility of the as- 
sociation is that of a fiduciary, to see 
that faith is never breached and to 
apply corrective measures whenever 
it is. 

In the last analysis, a bar associ- 
ation is in many cases the only 
guardian the public has in dealing 
with those the state has granted the 
unique franchise of practicing law. 
A bar association can be very power- 
ful. It can be a tremendous source 
for good. Its power will bear a 
rather direct relation to what it 
does for the community in which it 
is located. 
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One of the things it can do for 
itself and its members is to protect 
the public from any lawyer who puts 
selfish motives before those of service 
and who uses unscrupulously the 
superior knowledge his training and 
experience have given him. 

But more than that, a bar associ- 
ation, by virtue of the very fact that 
it organizes a large, literate and 
learned segment of society, can pro- 
vide leadership in many other fields. 

A good example is the judicial 
poll. Some members and some 
judges think they have found weak- 
nesses in the poll. Perhaps they 
have. So has this country found 
some weaknesses in its Constitution 
and, by the amending process, has 
sought to correct them. Some courts 
feel they have found weaknesses in 
the earlier judicial interpretation 
of the Constitution and, by the in- 
terpretative process have corrected 
them, too. Every good institution 
should grow, just as our nation must 
grow to preserve its vitality. 

A certain kind of integrity is 
often preserved by individuals in 
remaining aloof from taking a stand 
on questions in which they either 
have no knowledge or in whose out- 
come they have a direct concern. Or- 
ganizations sometimes do the same 
thing. 

But at some time there is a point 
where the responsibility for taking 
a firm position outweighs the desir- 
ability of remaining impartial. Bar 
associations have perhaps been too 
slow in recognizing where that point 
is passed. A bar association is in- 
evitably a civic association, one of 
the organizations to which people 
look for leadership in many fields 
outside of its own, 

Needed legislation, civic improve- 
ments, budgets of the county, city 
and state, taxation problems, welfare 
problems, the Community Chest— 
these are all fields with which a bar 
association could well concern itself, 
in addition to the more traditional 
efforts, like helping guarantee equal 
justice before the law and working 
with the courts to help them solve 
their problems. There is too much 
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ability, too much talent and too 
much experience going to waste in a 
bar association which endeavors to 
narrow, rather than broaden, the 
fields of its interest. 

Now, some thoughts on the other 
side of the Bar—its individual mem- 
bers. 

One of the English language's 
finest bits of prose is the oath of 
office approved by the American 
Bar Association early in this century 
and adopted in Ohio in 1910. We 
are prone to let fine prose glide 
mellifluously off our tongues, enjoy- 
ing its sound and rhythm without 
paying much attention to its mean- 
ing. Too often we are prone to 
quote such passages as “to secure the 
blessings of liberty to ourselves and 
our posterity” from the Preamble 
to the Constitution in sheer enjoy- 
ment of their beauty and poetry, 
without consciousness of the wonder- 
ful sweep of their meaning. 

Perhaps that is not true of the 
oath lawyers have taken upon being 
admitted to the Bar. Even if they 
have spoken the words without not- 
ing their meaning, most lawyers, 
like most people, live by an innate 
sense of honesty and fair dealing, so 
that they may sleep well at night 
and face the world openly by day. 

It would be a good guess to say 
that millions of dollars have been 
deposited with lawyers in this com- 
munity—are now on deposit—with- 
out so much as a scrap of paper to 
testify or act as a receipt. 

That is an unspoken tribute to the 
high regard with which most of your 
profession are held by the people 
with whom they come often in con- 
tact, But it is not to those people, 
but to the much wider section of 
the public who come only occasion- 
ally or not at all in touch with at- 
torneys at law, that the Bar must 
begin to address itself and whose 
respect and trust the Bar still needs 
to win. 

No lawyer should be asked to 
answer for the shortcomings and de- 
viations of a few of his 
profession. But every lawyer must 
be constantly alert to discover such 
transgressions and be zealous in his 


members 


efforts to see that they are uncovered, 
punished when necessary and safe. 
guarded repetition. And 
those who repudiate their oath, or 
take it so lightly that it becomes 
meaningless, must be asked to forego 
the rights they acquired when they 
were permitted to become lawyers, 


against 


Cruel or unusual punishment? De- 
privation of a means of livelihood? 
No. That would be simple justice, 
in the finest American tradition—in 
the way Americans have come to 
expect. 

No lawyer should ask to be looked 
at any differently than he looks at 
his fellow lawyers. If he thinks that 
they, or any considerable number of 
them, have looked for every conceiv- 
able opening they could find to 
abuse their own code of professional 
ethics, that should give him pause. 

What am I going to do about it, 
he should ask himself. And he 
shouldn’t be satisfied until he finds 
an answer in some course of positive, 
constructive action. 

Lawyers can legitimately respect 
their fellows because they are good 
research men, because they can write 
convincing briefs, because they have 
conscientiously avoided courtroom 
controversy by practicing preventive 
law, because they are competent 
specialists or because they excel in 
trial practice. 

But some lawyers are too ready 
to fall into the cynical groove of 
respecting their fellows because they 
are shrewd or sharp or effective 
practitioners, because they know 
their way around, because they know 
“how far they can go” before arous- 
ing the ire of the court—because, in 
a word, they are “‘street-wise”. When 
street-wisdom replaces wisdom in 
the field of advocacy, we can throw 
overboard the code of ethics, the 
lawyer’s oath, all the nobility which 
we associate with the field of law 
and replace them with the jungle 
codes of a less civilized society. 
About that time, too, we can get 
rid of our system of courts and re- 
place it with bargain-counter justice 
which sells verdicts to the highest 
bidder. 

(Continued on page 792) 
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Adversary Administrative Proceedings: 


The Problem of Laymen as Trial Counsel 


by F. Trowbridge vom Baur - of the District of Columbia Bar 


® The sight of laymen arguing cases, writing briefs, conducting cross examinations 


before administrative tribunals shocks most lawyers, who understand what conse- 


quences may follow when persons ignorant of the law attempt to engage in practice. 


Mr. vom Baur describes the historical accident that led to this situation and relates 


its dangers. The solution he proposes, however, is not a drastic curtailment of the 


rights of laymen who are already allowed to engage in such practices. 





" There appears to be a long stand- 
ing yet vague dissatisfaction of the 
Bar with respect to practice by lay- 
men before administrative agencies. 
he dissatisfaction exists because the 
lawyer instinctively feels that laymen 
are practicing law before adminis- 
trative agencies to some extent. But 
the dissatisfaction tends to be vague 
because it is difficult to perceive the 
line where practicing law before ad 
ministrative agencies really begins. 

It is the purpose of this article to 
suggest that one area of practicing 
law, into which laymen should not 
go, is the area of adversary adminis- 
trative proceedings. 

We must first go to the Constitu- 
tion and our early history in order to 
find the foundation for the dichoto- 
my of adversary judicial proceedings 
and adversary administrative pro- 
ceedings, for that dichotomy is the 
basic cause of our problem. Under 
the Constitution, cases 
plaints which in 1776 were the sub- 
ject of a suit at common law, in 
equity or in admiralty may not be 
withdrawn from judicial cognizance. 
See Crowell v. Benson, 285 U. S. 22, 


and com. 


50 (1932); Murray v. Hoboken Land 
& Improvement Co., 18 How. 272 
(1856) ; Vom Baur, Federal Admini- 
strative Law, §5, 47. That is, all ad- 
versary proceedings regarding mat- 
ters which, from their nature, were 
the subjects of litigation in the courts 
in 1776, must still be conducted by 
the judicial branch of the Govern- 
ment, 

But there are many new legal 
rights that have been created since 
1776 which, in order to be enforced, 
require the determination of facts 
in adversary proceedings. That is 
largely the subject of the United 
States Code and the great bulk of 
the factual questions underlying new 
legal rights have been referred to the 
judicial branch of the Government 
for trial. When these factual ques 
tions are tried by the courts they go 
by the name of judicial proceedings. 
However, from the 
standpoint the 


constitutional 
authorities above 


cited show that factual questions un- 
derlying new legal rights may be 
tried by an administrative agency or 
a legislative court, as well as by a 
court vested with judicial power, as 


Congress may elect. The resulting 
factual determinations are subject 
to judicial review on questions of 
law (see Stark v. Wickard, 321 U. S. 
288 (1944), and Federal Administra 
tive Law §3), but judicial review is 
not involved in our present problem. 
Our point from all this is that, 
while adversary proceedings trying 
certain factual questions may be 
conducted by administrative agen- 
cies or legislative courts, such adver- 
sary proceedings are inherently com. _ 
parable to judicial proceedings. In- 
deed, the Supreme Court has specific- 
ally said so and in the constitutional 
sense. For the Supreme Court has 
laid down, as a matter of constitu- 
tional interpretation, that adversary 
administrative proceedings are quast- 
judicial in character, subject to the 
constitutional requirements of pro- 
cedural due process; and that such 
proceedings must be conducted by 
administrative agencies “in accord- 
ance with the cherished judicial 
tradition embodying the basic con- 
cepts of fair play”. Morgan v. United 
States, 304 U.S. 1, 14, 15 (1938). 
Thus, we come to a basic analysis 
of administrative practice which is of 
great importance in that there are 
two different things involved in ad- 
ministrative practice, (1) adversary 
proceedings and (2) mere clerical or 
similar dealings with government 
officials and administrative agencies. 
These two categories are not in any 
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sense alike and a vast gulf separates 
them. 


Adversary Proceedings 

Have Four Characteristics 

Being the substantial and constitu- 
tional equivalent of adversary ju- 
dicial proceedings, adversary admin- 
istrative proceedings have certain in- 
herent characteristics. First, they re- 
quire choices between causes of ac- 
tion and the preparation of plead- 
ings. Second, they require a working 
knowledge of all the available in- 
terim mechanics of litigation—mo- 
tions, depositions, injunctions, etc. 
Third, they involve the courtroom 
work of examining and cross exam- 
ining witnesses, asking questions 
which must fit the rules of evidence, 
to some extent at least, and proving 
documents. And fourth, they involve 
interpreting statutes and Supreme 
Court and other judicial decisions, 
writing briefs and otherwise arguing 
questions of law. All this is essential- 
ly the work of a trial lawyer; he must 
know procedure and also have a 
broad perspective of substantive law. 
For a first-grade trial lawyer is usually 
a highly skilled craftsman, represent- 
ative of the learning, breadth, intel- 
lectual capacity and artistry of the 
profession at its best. Indeed, in Eng- 
land the subject of skillfully con- 
ducted litigation is so highly es- 
teemed and considered so vital to 
the public welfare that only barris- 
ters, persons of great skill who do 
little else but litigation, are per- 
mitted to appear as trial counsel in 
the courts. 

Hence, there is no substantial dif- 
ference in mechanics between adver- 
sary administrative proceedings and 
adversary judicial proceedings. They 
both follow the same general course; 
the rules of practice of administrative 
agencies follow faithfully the struc- 
ture and language of court rules; and 
the role of trial counsel in the one is 
not substantially different from the 
role of trial counsel in the other. 


Laymen Are Permitted 
To Act as Trial Counsel 
Today laymen are prohibited from 
acting as trial counsel in the judicial 
branch of the Government, except 
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Adversary Administrative Proceedings 


that a party may try his own case. 
But they are permitted to act as trial 
and appellate counsel for others in 
most of the adversary administrative 
proceedings in the federal branch of 
the Government. That is, a man 
whose previous occupation was that 
of public relations man, clerk, rate- 
specialist, accountant or ordinary 
business, and on some showing which 
does not include legal training sud- 
denly becomes clothed with author- 
ity to select forms of action; to draft 
pleadings, take depositions and urge 
motions; to examine and cross exam- 
ine witnesses, to ask questions that 
must fit the rules of evidence to some 
extent at least and prove documents; 
and last, but not least, to write 
briefs, interpret statutes and Su- 
preme Court and other judicial de- 
cisions and otherwise argue ques- 
tions of law. 

This is practicing law in its very 
essence. These laymen use legal li- 
braries, do legal research, cite cases, 
write pleadings and briefs, try ques- 
tions of fact, work up a legal vocab- 
ulary, argue legal principles and pre- 
sent legal argument just as lawyers 
do in courts of law on similar sub- 
jects, 


How Laymen Started 
To Practice Before Agencies 


Adversary administrative proceed- 
ings on any noteworthy scale are 
relatively new and appeared only 
with the industrial revolution, prin- 
cipally with the development of the 
railroads and the problem of fixing a 
multitude of reasonable rates. About 
the time of the Civil War state leg- 
islatures began to enact the legisla- 
tive standard or question of fact of 
whether a particular rate was “un- 
reasonable”, and set up state com- 
missions to determine whether any 
particular rate involving particular 
parties was “unreasonable”. These 
state commissions had to create and 
conduct adversary proceedings in 
order to obtain evidence and provide 
a foundation for making such a de- 
termination, 

The Interstate Commerce Com- 
mission came along later in 1887, 
applying the same prohibition of 









“unreasonable rates’, among othe 
things, to interstate transportation, 
and Federal Government officials 
thus became authorized to conduct 
adversary proceedings to determine 
whether particular rates were “uy 
reasonable”. And with our increas 
ing economic complexity and th 
impracticability of passing general 
laws for particular application 
thousands of different factual situa 








tions, the need for more legislatiy, 
standards, for more administratiy 
agencies to implement them and so 
for an increasing number of adver 
sary administrative proceedings ha; 
steadily increased. We cannot tum 
back the clock; a large number o! 
adversary administrative proceed 
ings are now a vital part of ow 
economy; but we can at least face 
their true characteristics and all th 
implications that follow. 

For all this has crept up on us 
so to speak. The growth in the num 
ber of adversary administrative pro 
ceedings has been a fragmentary and 
subtle process. No blaring of bugle 
or booming of cannons accompanied 
it. It went on in quiet hearing 
rooms, before officials who were no! 
judges, with only a few directly in 
terested persons present, and in un 
related fields of substantive law, each 
agency being isolated from the oth 
ers and proud of its special powers 
These proceedings were new and 
were not well understood, Laymen 
often presided. The early atmosphere 
lacked the dignity of judicial decor 
um. And since, for decades, laymen 
had been dealing clerically with gov 
ernment officials, nobody thought o! 
restricting adversary proceedings to 
lawyers. Indeed, many of the officials 
conducting adversary proceedings 
were not lawyers and many of them 
prided themselves on the absence 0! 
a legal atmosphere. It is thus not 
strange that a clear judicial recog 
nition of the quasi-judicial characte! 
of adversary administrative proceed 
ings took many years; and full recog 
nition was startlingly recent, proba 
bly in 1938 in the landmark case of 
Morgan v. United States, 304 US. | 

Strange though it may seem, wt 
still appear to be in the wake of that 
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decision. We have not yet realistical- 
ly faced the fact that adversary ad- 
ministrative proceedings require a 
knowledge of law and an application 
of legal principles fully equivalent 
to the requirements of judicial pro- 


ceedings. 


Lay Practice Has Effect 
on Collateral Fields of Law 


Law is by its very nature a compre- 
hensive subject and the essence of a 
lawyer's training is to give him 
that well-rounded perspective from 
which he may perceive the legal sig- 
nificance, in perhaps a dozen differ- 
ent fields, of any single step taken. 
Not so, however, with a layman who 
may suddenly be clothed with au- 
thority to conduct an adversary ad- 
ministrative proceeding in a single 
field of substantive law. He lacks 
the training to perceive the far- 
reaching ramifications which any 


| single step may have in collateral 


fields of law and the results may be 
disastrous. Indeed, there are a num- 
ber of horrifying stories that law- 
yers hear informally of blunders 


Highlights 
74th Annual Meeting 


(Continued from page 728) 


All the members who attended 


; were grateful for the work of the 


Joint Committee for Entertainment, 
composed of representatives of the 
seven host associations—The Associa- 
tion of the Bar of the City of New 


York, the Bronx County Bar Asso- 


ciation, the Brooklyn Bar Associa- 





by laymen in some legal field con- 
nected with administrative practice. 


Laymen Already Admitted 

Should Be Protected 

Adversary administrative proceed- 
ings are thus the substantial equiv- 
alent of adversary judicial proceed- 
ing. The role of trial counsel in the 
one is not substantially different from 
the role of trial counsel in the other. 
And persons lacking legal training 
should be prohibited from acting as 
trial counsel in them if the public 
is to be protected, 

However, such a prohibition 
should not apply to laymen who 
have already been practicing before 
administrative agencies, for their 
livelihood may well depend on the 
already established course of con- 
duct. We lawyers and our predeces- 
sors—not these laymen—are to blame 
for the confused state of the law. 
Hence, only laymen who are new- 
comers should be barred. For the 
problem is one which should be 
viewed from the long view, and 
planned for the long range; and a 
sudden upheaval should be avoided. 


tion, the New York County Law- 
yers’ Association, the New York State 
Bar Association, the Queens County 
Bar Association and the Richmond 
County Bar Association—which ar- 
ranged a full week of entertainment 
for American Bar Association mem- 
bers and their families. In addition to 
receptions for the visitors, the Joint 
Committee arranged for a fashion 
show, a boat tour of the Port of New 
York, and for golf privileges and 
tickets to radio and television broad- 


Adversary Administrative Proceedings 





F. Trowbridge vom Baur is Chairman 
of the Administrative Law Section’s Com- 


mittee on Administrative Practitioners — 
Admission and Ethics. A practicing law- 
yer in Washington, Mr. vom Baur is a 
graduate of Amherst College and of the 
Harvard Law School. He has had con- 
siderable experience in the field of ad- 
ministrative law and is the author of a 
two-volume textbook, Federal Adminis- 
trative Law. 


casts and baseball games. They had 
also made arrangements for the pur- 
chase of tickets to some of the hit 
plays and musicals which are often 
extremely difficult for visitors in New 
York to obtain. 


This is but a brief account of some 
of the most interesting and import- 
ant aspects of the New York con- 
clave. A full report of the proceed- 
ings of the Assembly and the House 
of Delegates will appear in later is- 
sues of the JOURNAL. 
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" This marks the beginning of a new 
administration and it affords an op- 
portunity to express deep apprecia- 
tion for the confidence you have ex- 
tended in electing me to this high 
office and to set forth a short state- 
ment of what we hope to accomplish 
during the year ahead, 

Before turning to objectives of a 
long-term character we should first 
consider a few problems relating to 
the Association itself. The first of 
these is the question of housing, 
which is just as essential to the Amer- 
ican Bar Association as it is to your 
own family or to your law firm or to 
your corporate clients. We are in 
need of new headquarters and steps 
are already under way.to bring this 
about. Several sites in the Chicago 
area have been considered for the 
construction of a building and the 
committee in charge has likewise 
been looking over existing structures 
available for purchase and early oc- 
cupancy. The decision of this ques- 
tion is one of the issues to be deter- 
mined by the Board of Governors. 

Additional funds will need to be 
raised to supplement the amounts 
now on hand for financing a head- 
quarters project. Tax problems im- 
mediately arise, and from present in- 
dications the best available method 
will be the pressing of a campaign 
for patron and sustaining member- 
ships in addition to the solicitation 
of outright gifts if this proves to be 
feasible through the American Bar 
Association Endowment, or other- 
wise, 

An increase in regular membership 
is highly desirable, not only to en- 
able the American Bar Association 
to speak for a greater percentage of 
the practicing lawyers of the United 
States but to provide moneys with 
which to carry on our ever-expand- 
ing program of activities. 

When a lawyer who is not now on 
our roll is solicited for membership 
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he is likely to ask “What benefit will 
I get from joining the American Bar 
Association?” The answer we can 
give today is much more complete 
than ever before, including the ac. 
tivities of our so-called bread-and. 
butter Sections in developing the 
phases of the legal practice of great- 
est interest to the practitioner; bring- 
ing to him in his own community, 
through our Regional Meetings, the 
affairs of the Association, the activi- 
ties of Sections and committees, and 
the tangible helps to the individual 
lawyer in the practice of the profes- 
sion; the co-ordination program ty- 
ing in the American Bar Association 
with the state and local associations; 
and a series of individual projects 
such as the amendment to the reve- 
nue bill, postponing from taxable in- 
come the amount of voluntary sav- 
ings of Jawyers and other self-em- 
ployed persons. This income tax 
measure is a good example of the 
help which the American Bar Asso- 
ciation is giving to the individual 
lawyer and it serves to illustrate the 
answer which we are now in a posi- 
tion to give to the question “What is 
the American Bar Association doing 
for me?”, 

The objectives of the Association 
are by no means limited to selfish 
purposes, Deserving greater emphasis 
than the steps which the organized 
Bar is taking for its own good are 
those aimed to meet its responsibili- 
ties to the public, doing a multitude 
of things which the individual law- 
yer is not equipped to perform. 

The Committee on Scope and Cor- 
relation of Work has been develop- 
ing a program of long-range objec- 
tives, to the end that the time of our 
members and the financial resources 
of the Association may be applied to 
the accomplishment of aims and pur- 
poses deemed in advance to be im- 
portant by the House of Delegates 
and the Board of Governors. In my 


opinion it is the primary duty of 
your officers and Board of Governor; 
to promote this long-term program 

Prior to the New York Annual 
Meeting of last month the House of 
Delegates, upon recommendation of 
the Committee on Scope and Corre 
lation, voted to give emphasis, as 
part of the future program, to the 
subjects of American Citizenship, 
Legal Aid, Lawyers Reference Serv. 
ice and the promotion of Minimum 
Standards of Judicial Administra- 
tion. Scope and Correlation sub- 
mitted to the Board and House at 
New York an amplified statement 
of objectives grouped under six gen 
eral subjects, as follows: 


(1) The preservation of represen 
tative government in the United 
States through a program of publi 
education and understanding of th 
privileges and 
American citizenship. 

(2) The promotion and establish- 
ment within the legal profession of 
organized facilities for the furnishing 
of legal services to all citizens at a 
cost within their means. 

(3) The improvement of the ad 
ministration of justice through the 
selection of qualified judges and ad 
herence to effective standards of judi- 
cial administration and administra- 
tive procedure. 

(4) The maintenance of high 
standards of legal education and pro 
fessional conduct to the end that only 
those properly qualified so to do shall 
undertake to perform legal service. 

(5) The promotion of peace 
through the development of a system 
of international law consistent with 
the rights and liberties of American 
citizens under the Constitution of the 
United States. 

(6) The co-ordination and correla- 
tion of the activities of the entire or- 
ganized Bar of the United States. 


responsibilities of 


Limitations of space do not permit 
a discussion of these six purposes. 
Suffice it to say that every effort will 
be made during the coming year to 
promote them and to assist the 
groups within the Association which 
are charged with the specific respon 
sibility. 

Only one item of the entire list 
will be mentioned now. I believe that 
the most important public obliga- 
tion of the organized Bar today is to 
make every contribution that is hu- 
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manly possible in meeting the threat 
of communism. If the insidious cam- 
paign of Soviet Russia should suc- 
ceed it would mark the end of every- 
thing which we stand for, our Gov- 
ernment, law, institutions, religion, 
liberty and freedom itself. When the 
attack is indirect, the danger is more 
difficult to realize than would be the 
case if we were in a full-fledged con- 
flict of arms with Soviet Russia, but 
the present risk is even more serious 
than that of physical encounter, due 
to the fact that we are being caught 
off our guard and the battle may be 
lost before we know what has hap- 
pened. I submit to you that no great- 
er obligation has ever rested on the 
legal profession than the meeting of 
this threat. By reason of their train- 
ing and experience, the lawyers of the 
country are in frontline position in 





the battle, doing the things which 
the Army, Navy and Air Force per- 
form in a war of arms, It is the legal 
profession that must give leadership, 
awaken the people and carry them 
forward in the doing of everything 
necessary not only to build the de- 
take the 
against the type of war being waged 


fenses but to initiative, 
upon us, This responsibility of lead- 
ership is shared by the press, standing 
side by side with the Bar as a defend- 
er and proponent of our entire way 
of life. We need the help of the press 
and are certain that their full part 
will be done if we do ours. This 
partnership does not mean that we 
expect indulgence or the withhold- 
ing of criticism whenever a consider- 
able degree of housecleaning on our 
part may become necessary, in the 
field of disbarments or otherwise. 
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To take the lead in our own side 
of this battle with the communistic 
ideology, we already have Commit- 
tees on Public Relations, Communist 
Tactics, American Citizenship and 
the Bill of Rights. These four groups 
carry the brunt of the burden, but 
backing them up are others includ- 
ing the Committee on Peace and 
Law Through United Nations, the 
Section of International and Com- 
parative Law, the Section of Judicial 
Administration and the Commis- 
sion on Investigation of Organized 
Crime. We are well equipped, well 
staffed and already in the thick of 
the fray. 

During the course of the coming 
year the President’s Page will con- 
tain reports of the progress which we 
are making in this field, together 
with the other long-range objectives. 


Opinion of Committee on Professional Ethics 


OPINION NO. 284 
ADVERTISING — A lawyer may not 
with propriety obtain any distinctive 
listing in a classified telephone direc- 
tory which is different from the manner 
and method adopted therein for all 
other lawyers. 

ADVERTISING — The listing of a law- 
yer’s name in distinctive type in a 
telephone or city directory is con- 
demned, even where in the non- 
classified section. 
Canon 27 
Opinions 53, 123, 223, 241; Opinion 
241 overruled and Opinion 223 
reinstated. 
® The opinion of the Committee was 
stated by MR. BRUCKER, Messrs. Drinker, 
Jackson, Jones, F. Miller, S. Miller and 
White concurring. 
® The opinion of our Committee 
has been requested by a member 
upon the following statement of 
facts: 

We have a joint agreement in this 
city with the accountants, and among 
the projects of our joint committee is 
that of eliminating objectionable list- 
ings in the telephone and other direc- 
tories. For instance, the current tele- 
phone directory shows “Tax Attor- 
neys” in the classified section with fif- 
teen attorneys listed, one in bold type 
lettering, and one with a second line 


“Certified Public Accountant—Tax 
Counsel”. There are fifty-three per- 
sons or firms listed under the heading 
“Tax Consultants”. I have recognized 
three as attorneys. Five are listed here 
in bold type and two have outright 
Our problem is that in 
using pressure on accountants to elim- 
inate objectionable listings on their 
part, they will take the position that 
our association should prohibit list 


displays... . 


ings under the head of “Tax Attor- 

neys . 

An analysis of the foregoing com- 
munication indicates that the ques- 
tioned listings by lawyers in a classi 
fied telephone directory are five-fold 
in scope: 

(1) Using a “display” advertise- 

ment; 

(2) Using bold face type; 

(3) Adding a “second line” where- 
in a specialty is claimed; 

(4) Using varied listings; 

(5) Using a listing entirely sepa 
ate from the general classified 
listing for other lawyers. 

Canon 27 of the Canons of Pro- 
fessional Ethics forbids advertising 
or solicitation, either directly or in- 
directly, by a lawyer. The central 
purpose of Canon 27 is to prevent a 
lawyer from indulging in unseemly 
efforts to gain undue publicity cal- 
culated to bring law practice. At the 


same time the listing of lawyers un- 
der some suitable general classifica- 
tion, such as “Lawyers” or ‘“Attor- 
neys at Law”, is not to be discour 
aged, even in a Classified directory, 
begause the public is entitled to in- 
formation regarding the names and 
addresses of lawyers. 

Hence questions relating to the 
use of a classified directory must be 
resolved by balancing the public 
interest against the incidental pub- 
licity accorded the individual law- 
yer. Where the publicity accorded 
each lawyer is the same, there can be 
no undue advantage. However, 
where the lawyer seeks some distinc- 
tive method of . self-classification 
which is different from the general 
informative listing of his fellow law- 
vers, it becomes improper advertis- 
ing or solicitation and offends Canon 
se 


a 


In Opinion 53 our Committee 


stated that it is a breach of Canon 27 
for a lawyer’s name to appear in a 
classified telephone directory in a 
distinctive manner, such as bold face 
type, or under a number of varied 
headings. In Opinion 123 our Com- 
mittee affirmed this expression. 


(Continued on page 762) 
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a The Bar and the Public Trust 


This issue of the JouRNAL carries a challenging article 
by Louis B. Seltzer, Editor of the Cleveland Press. He 
tells quite frankly what one editor considers some of 
the weaknesses of our profession. * 

His article should have a strong appeal to all lawyers 
who are active in bar association work and who are 
interested in improving the public relations of the pro- 
fession. It is not pleasant to have it said that the public 
has come to feel that it is not protected by the legal 
profession; that the high oaths taken by lawyers are 
not always carried out by all practitioners; and that 
the grievance procedure is weak and that it is used all 
too seldom. 

The number of instances where bar associations have 
failed to proceed in matters calling for disciplinary 
action are too frequent to be ignored. Too many 
lawyers shrink from the responsibility of holding an 
attorney fully accountable if he is guilty of professional 
misconduct. The integrated Bars have improved the 
situation but we still have many instances of failure 
to enforce professional standards. As suggested by 
Mr. Seltzer, “Bar associations are trustees of the faith 
the public must be permitted to place in any member 
of the profession. The responsibility of the association 
is that of a fiduciary, to see that faith is never breached 
and to apply corrective measures whenever it is.” 

Bar association officers and committeemen who desire 
to make an outstanding contribution to the legal pro- 
fession during the coming year should carefully study 
Mr. Seltzer’s article. He points out the need for more 
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effective investigations of the character and integrity 
of the few “bad apples” who taint the entire profession. 
He points up the need for a more careful supervision of 
standards for admission to practice law. Both pre- and 
postadmission standards must be high and enforced. 

A further suggestion is the need for legal aid assistance 
and low cost referral services. These are essentials 
that must be provided wherever possible. 

The views expressed by Mr. Seltzer are substantially 
confirmed in “Lay Opinion of Iowa Lawyers, Courts, 
and Laws” obtained in the Survey of Iowa Adults by 
the Committee on Public Relations of the Iowa State 
Bar Association and published in April, 1949. The 
digest of this survey and the splendid report of the lowa 
Public Relations Committee, 8 The News Bulletin 
of the Iowa State Bar Association 2 (December, 1938) 
are “must” reading for all who want to know what 
the public thinks of the legal profession. 

The following quotation from the lowa report should 
strike home to all of us: 

When the public believes that the primary interest of 
the bar is the public interest, we are confident that not 
only will it respond, but also will solicit the expression of 
the organized bar on matters of public interest. 

This whole program presupposes that we will create, not 
by word but by deed, net by precept but by example, in 
the public mind the confident belief that men of the bar 
have these three qualities—that they are men of high char- 
acter, that they are skilled and expert in their professional 
field, and that the service they render will be rendered 
for a fee commensurate with the service. 

Until we ourselves demand these qualities of our 
brothers in the profession, the public will be skeptical, 
doubtful and unconvinced. They will turn, to their detri- 
ment, to others not learned in the law, but in whom they 
have confidence whether or not misplaced. And the sad 
effect will be that if we are derelict in failing to demand 
these three requisite qualities we will have dishonored a 


noble profession and will have failed in our duty to the 
public. 

The program we have suggested and now recommend 
to you can be made effective only if the organized bar will 
recognize that each lawyer, in his every-day relationship 
with each client, is responsible for the relations of the bar 
with the public. What he does or fails to do, he does for 
or against his client and for or against each member of 
this association. 


Mr. Seltzer’s article and the lowa report present a 
challenge not only to every bar asociation but to every 
individual lawyer to see that bar associations do their 
duty in helping the courts to rid the legal profession 
of the small minority of lawyers who are dishonest and 
incompetent and who tend to reflect discredit on the 
Bar as a whole. 


u What Price Sovereignty? 


Nuremberg—Korea—Iran: these names each import an 
expanding concept of the application of law to inter- 
national relations. Nuremberg involved the application 
of criminal law to defendants charged with making ag- 
gressive war in violation of international law. Korea 
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involves the military enforcement by the United Nations 
of international law to put down military aggression. 
Iran focuses attention today on the application of inter- 
national law by the World Court to the internal nation- 
alization policies of a sovereign state. The r,cent Cali- 
fornia decision in Fujii v. State, 217 P. (2d) 481, holding 
the California Alien Land Law invalid as in conflict 
with Article 17 of the Declaration of Human Rights, 
which proclaims the right of everyone to own property, 
brings the problem of sovereignty and international law 
to our own judicial doorstep. 

Members of the American Bar Association partici- 
pated in the drafting of the United Nations’ Covenant 
on Human Rights. The Covenant has been subject to 
searching and severe criticism, some of which has al- 
ready appeared in this JourNAL. Its final import is of 
vital concern to Americans and American lawyers. 

The JourNAL is happy to offer to readers another 
viewpoint on the Covenant in this issue. Professor 
William Fleming, Chairman of the Department of 
Political Science at Ripon College, Wisconsin, concludes 
that the Draft Covenant should be emphatically rejected 
because of its dangers to American liberties. Professor 
Fleming vigorously and clearly points up what he 
regards as those dangers to American freedom which 
inhere in the Draft Covenant. He is to be commended 
for his style of presentation, and his article is recom- 
mended to our readers as worthy of careful and studious 
analysis. The article will be concluded in the November 
issue. 


a Postponed Rapture 


The laurels of victory for the lawyer do not generally 
come accompanied by the applause of the crowd. For 
the trial lawyer, true, it does occasionally; when the 
jury foreman announces a verdict for his client. But 
for the vast majority of lawyers in the intellectual war 
that makes up our life, the rapture of victory is often 
postponed. 

There is that familiar period of waiting for the ap- 
pellate court to hand down its decision after the appeal 
has been vigorously argued. Then there is that too 
familiar time of patient waiting for the more tangible 
reward—his fee! 

During the waiting period the gray heads at the 
Bar have learned to be skeptical of praise from judges. 
“Able counsel” and “learned advocate” often are merely 
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the judge’s courteous way of softening the impact of 
that adverse decision which lurks later on in his opinion. 
The greatest compliment the court can pay to the 
advocate, after all, is to decide in his favor. The right 
decision is more precious to counsel than praise! Friend- 
ly smiles and extrajudicial courtesies may be attempts 
by the lawyer on the Bench to reassure the defeated 
lawyer at the Bar that defeat is not to affect the friendly 
fellowship of legal brethren. 

Success if often announced to the lawyer at a moment 
when he least expects it, when he is least prepared 
emotionally for it. That decision from the court of 
appeals reversing a verdict of guilty in a murder case 
may arrive when the lawyer has just lost his latest 
trial. What a thrill for him to hear that he has gained 
legal immortality by a Supreme Court decision which 
overrules established precedents and holds his way! 
He becomes overnight a leader of legal thought in his 
own day. 

For the lonely legal scholar, the long, tedious days 
of research and writing finally culminate in the joy- 
ous hour—usually months later—when he can loving- 
ly finger the pages containing his latest publication. 
Here for him is success. Here is his victory. Yet he 
often enjoys it alone and without applause. 

Such is the postponed rapture of victory in the law. 
The lawyer’s life demonstrates the faith that lies deep 
in men’s concept of justice. All that can be said against 
his case has been said. All the arts of advocacy, yes, 
and occasionally even intrigue, have had their day in 
court. Yet the lawyer’s faith persists that he can win 
with justice on his side. It is this faith that sustained 
him through those long, weary hours of toiling for his 
client. The harder the road, the more wearisome the 
hours, the sweeter the rapture of victory! 

To the legal philosopher it may only be granted 
to vaguely feel what Holmes called “the subtile rapture 
of a postponed power which the world knows not be- 
cause it has no external trappings, but which to his 
prophetic vision is more real than that which com- 
mands an army.” The philosopher, too, is sustained by 
this same faith, that his victory will come when men in 
future years march to the tempo of his earlier thought. 

The lawyer’s enjoyment lies in his hours of labor. 
His greatest happiness is not the postponed rapture 
of transient victory, but rather lies in the contemplation 
of his daily work well done. 
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New PATHS OF THE LAW. 
By Roscoe Pound. Lincoln, Nebras- 
ka: The University of Nebraska 
Press. 1951. $2.00. Pages 69. 

This little book contains the three 
lectures given at the opening of the 
lectureship established by the Ne- 
braska State Bar Association and the 
alumni of the University of Nebraska 
in honor of Dean Pound, a native of 
that state, a graduate of the Univer- 
sity, and a former dean of its College 
of Law. It was wise and proper to ask 
the Dean himself to set the standard 
for lectures to be delivered in his 
honor. He set it high. 

The title for the lectures is chosen 
with a salute to our late philosopher- 
justice, as Dean Pound says, “follow- 
ing Holmes in the days of historical 
jurisprudence”. The meaning of the 
title is then amplified: 

“In different times the end or pur- 
pose of the legal order may be looked 
at in different ways. Different paths 
toward the end may be pursued. The 
path pursued in any time or place 
may be clearly laid out and may lead 
in a definite direction toward the 
end as it is then conceived. At an- 
other time it may be less clearly laid 
out. It may hesitate between dif- 
ferent aspects of the end and for a 
time may not lead assuredly to the 
assumed end. The path followed, the 
way it is laid out, the direction of 
its approach to the end, and the 
way the end is conceived of may 
make changes under the surface of 
the law, in the sense of the body of 
authoritative grounds of decision 


which are also norms or models of 
conduct, and thus gradually work 
profound changes in law both in 
the sense of the legal order and in 
the sense of the body of authorita- 
tive legal precepts in accordance 
with which the legal order is car- 
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ried on.” 

To those who practice law solely 
as a trade such considerations will 
have no meaning or no interest. But 
to those who grasp the over-all influ- 
ence of law, who wonder Whai? and 
Why? and Whence? and Whither?, 
they will have a profound meaning; 
and to those who sense the tragic 
crisis of the world today such consid- 
erations will have a vital interest. 

Dean Pound discusses three paths 
and their implications: 

1. The Path of Liberty was pur- 
sued from the sixteenth through the 
nineteenth century. That was an era 
of opportunity—discovery, coloniza- 
tion, development of new areas, and 
exploitation of natural resources. 
Opportunity calls for liberty. It 
calls for unhampered free individual 
self-assertion to develop its possibili- 
ties. The “common-law rights of 
Englishmen” and the “natural rights 
of man” were relied on to support 
this way of the law. And the law was 
maintained “to protect individual 
interests’. 

2. The Humanitarian Path “‘is the 
path indicated by a new idea of se- 
curity”. The interests protected are 
social rather than individual. Men 
assert claims to security in living a 
full life in the society of the time, 
which liberty itself cannot give them. 
With this conception of security 
came new theories of liability; one 
Pound calls the “insurance theory”, 
another he calls the “involuntary 
Good Samaritan theory”. Workmen's 
compensation acts modified the old 
theory that tort liability was a con- 
sequence of fault, and made employ- 
ers limited insurers. Whereas prior 
to the present generation security 
meant security from aggression or 
fault or wrongdoing of others, to- 
day it is made to include security 
against one’s own fault, improvi- 








dence, or ill luck or even defects of 
character. Dean Pound remarks, “... 
to guarantee the expected full eco. 
nomic and social life, the law seems 
more and more to be called on for 
every victim of loss, and for anyone 
who for any reason can not keep the 
pace of attaining the full measure of 
his expectation, to play what I have 
called an involuntary Good Samari- 
tan, to pull him out of the ditch, 
bind up his wounds, set him on his 
way and pay his hotel bill”. 

3. The Authoritarian Path “is a 
path of increased subjection of in- 
dividual self-assertion to state con- 
trol, becoming substitution of regi- 
mented co-operation for individual 
initiative and moving toward the 
omnicompetent bureau state”. What 
concerns Dean Pound about this 
path is its effect upon the law and the 
legal profession. It tends to the “grad- 
ual disappearance of the regime of a 
legal order and complete substitution 
of an administrative order carried 
on before a hierarchy of bureau offi 
cials exercising discretion to achieve 
policies of service”. 

The last half-dozen pages of the 
little book deal with the effect of 
the service state upon the profession. 
What is said about a profession 
should be read by every lawyer, doc- 
tor and teacher; and what is said 
about the function and need of pro- 
fessions in our civilization should 
be considered thoroughly by every- 
one. 

The “prevailing of the trade idea 
may, unless we are vigilant, make 
straight the path toward absorption 
of the professions in the service 
state”. “An independent profession 
of lawyers is not looked on with favor 
by the thorough-going bureaucrat”. 
“The individual servant of a govern- 
ment exercising under its supervision 
a calling managed by a government 
bureau can be no substitute for the 
scientist, the philosopher, the teach- 
er, each freely applying his chosen 
field of learning and exercising his 
inventive faculties and trained imag- 
ination in his own way, not as a sub- 
ordinate in an administrative hier- 
archy, not as a hired seeker for what 
he is told to find by his superiors, but 
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as a free seeker for the truth for its 
own sake, impelled by the spirit of 
public service inculcated in his pro- 
fession”’. 

The value of Dean Pound's work is 
not so much in the paths he outlines 
as in his sage and revealing comments 
on the way. They are too abundant 
for the space of a review. It is un- 
necessary and would be presump- 
tuous to speak of Pound’s scholar- 
ship and style. For sixty years he has 
been maintaining the guide-posts of 
the true path of our jurisprudence 
and profession, and has predicted the 
error of most of the deviations which 
he now describes. I should like, how- 
ever, to cite the book as impelling 
authority for many of the statements 
made in my letter to President Cody 
Fowler, 37 A.B.A.J. 342; May, 1951. 

Dean Pound is a philosopher and 
is not discouraged by the wayward- 
ness of men or eras. He still has 
enough faith to predict a new path: 

I have faith that what was found 
for civilization while law was treading 

the path of liberty will not be lost... . 

The humanitarian path will not be 

a mere by-pass to the authoritarian 
path. The path of the future will find 
a broader objective in the direction 
indicated by the humanitarian path. 
It will find a sure starting point where 
the path of liberty has seemed to end 
and will go forward toward the fullest 
development of human powers in what 
may prove to be a path of civilization. 
But such a course will require a pro- 
fession of ideals and consecration. 
Rosert N. WILKIN 
Charlottesville, Virginia 


A KING’S STORY; THE MEM- 
OIRS OF THE DUKE OF WIND- 
SOR. New York City: Putnam. 1951. 
$4.50. Pages xi, 435. 

This is a unique document. Never 
before has a monarch been in a posi- 
tion to write fully and frankly of his 
life and of the problems of kingship. 
Never before has the inside story of 
the British constitutional govern- 
ment been told by one who was for 
a time its titular head. And never 


before have the full details of what 
will undoubtedly go down in history 
as one of the world’s great romances 





been revealed by one of the partici 
pants. 

It might be well to say at the be- 
ginning that the Duke of Windsor 
has a style which is all too infrequent 
in political figures. Light and witty, 
readable in the extreme, it belies the 
inability usually attributed to the 
British to appreciate the humor of a 
situation. How much credit is due 
the editors of Life, whose assistance 
in preparing the articles from which 
the book grew is acknowledged in 
the author’s note at the beginning, 
may be open to 
the finished product has all of the 
pace and interest of a detective story. 
Once begun, it is difficult to put the 
book down until it is finished. 

The intimate views of the royal 


question; but 


family during moments of relaxation 
do much to lighten the tone of the 
volume. Queen Victoria, whom the 
author remembers from his child- 
hood, insisting that each of her many 
male descendants should bear the 
name of her beloved Albert; Edward 
VII and his extravagant shooting 
parties; George V, the author’s fa- 
ther, with his study decorated in red 
and blue cloth of which he was so 
fond; and the author’s brother Bert- 
ie, now George VI, behaving within 
the limits imposed upon him much 
like any other boy of his age; these 
all emerge from the pages as human 
beings who, although they happened 
also to be kings and queens, behaved 
in their private lives much as any 
other members of a close-knit family 
might behave. The relationship be- 
tween them was between father and 
son, between brother and brother, 
and when the doors of the palace 
were closed for the night royalty be- 
came more or less incidental. The 
fact that David, as his family called 
the present Duke of Windsor, held 
a peculiar position within this group 
as heir apparent to the throne, was 
little more than an accident of birth. 
He writes: 

“The idea that my birth and title 
should somehow set me apart from 
and above other people struck me as 
wrong. If the levelling processes of 
the Royal Naval Colleges, Oxford 
University, and the democracy of 
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the battlefields had taught me any- 
thing, it was, firstly, that my desires 
and interests were much the same 
as those of other people, and, second- 
ly, that, however hard I tried, my 
capacity was somehow not apprecia- 
bly above the standards demanded 
by the fiercely competitive world out- 
side palace walls. In the wisdom that 
comes with age I might today con- 
cede that there are advantages at- 
tached to a position that shelters one 
from the consequences of one’s short- 
comings; as a young man, however, I 
wanted no part of it. I suppose that, 
without quite understanding why, I 
was in unconscious rebellion against 
my position. That is what comes, per- 
haps, of sending an impressionable 
Prince to school and war.” 

There is little doubt that for the 
reasons which he states, and also 
through his extensive travels through- 
out the British colonies and other 
parts of the world, Edward VIII had 
a closer personal contact with the 
people over whom he ruled so brief- 
ly than any of his predecessors. The 
sense of practical democracy which 
this inculcated in him raised a dilem- 
ma, for of course it was incompat- 
ible with the basic idea of kingship. 
He speaks of this in describing his 
father’s death and his assumption 
of the throne: 

“It was even said that I never 
wanted to be King at all. No doubt 
as I had grown older, maturing as I 
had in the world of action, it is en- 
tirely possible that, had the choice 
been left to me, I might not have 
consciously chosen the Throne as the 
most desirable goal of all my as- 
pirations. But not to wish to be King 
was something else. Only my death 
or some precipitous action on my 
part could have prevented my be- 
coming King when my father died. 
Now that he was dead I was the 
King. And what was more, I wanted 
to be a successful King, but a King 
in a modern way.” 

The “precipitous action”, as the 
world now knows, which, while it did 
not prevent him from becoming 
King, caused him to terminate his 
reign, was his desire to marry Mrs. 
Wallis Warfield Simpson. The events 
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leading up to his abdication do not 
enter the story until the last third of 
the book, but when they do they 
bring it to its denouement with 
whirlwind speed and intensity. As 
he says: 

“When today I survey afresh, for 
the purposes of this narrative, the 
swift development of the crisis that 
was to bring my reign to an end, I 
am struck by two things. First, by 
the fantastic acceleration of the 
march of events and the unbelievable 
compression of emotions. The whole 
drama in its public aspects ran its 
course from haphazard beginning to 
sudden end in exactly ten days. And 
next, I am astonished by how much 
the public furor tended to fall be- 
hind the actual decision.” 

The general public opinion that 
the King abdicated because of his 
love for Mrs. Simpson is an oversim- 
plification of the problem. As he 
points out: 

“T reject the notion put forward by 
some that, faced by a choice between 
love and duty, I chose love. I certain- 
ly married because I chose the path 
of love. But I abdicated because I 
chose the path of duty. | did not 
value the Crown so lightly that I 
gave it away hastily. I valued it so 
deeply that I surrendered it, rather 
than risk any impairment of its pres- 
tige.” 

The villain of the piece is Mr. 
Stanley Baldwin, the Prime Minister. 
Ihe mechanics, under the British 
system of government, which led to 
the abdication, were the creation of 
a constitutional crisis contingent up- 
on the King’s marriage. Being the 
titular head of the government, he is 
theoretically all powerful; but at the 
same time he is subject to the advice 
of his ministers, and any action on 
his part contrary to that advice is a 
public demonstration of lack of con- 
fidence in them which requires their 
resignation. This in turn would re- 
quire the King to form a new govern- 
ment and Mr. Baldwin obtained a 
commitment in advance from all 
the major political parties.that they 
would not participate in the forma- 
tion of such a government. The 
King’s marriage contrary to the ad- 
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vice of his ministers would therefore 
have left England without a govern- 
ment, a risk that he could not take. 

A solution which was suggested 
was that of a morganatic marriage, 
by which the King might marry 
while on the throne, but his wife 
would not become Queen. However 
this could not be done without the 
consent of the Dominion govern- 
ments and this consent could be re- 
quested only through the Prime Min- 
ister. Lawyers familiar with the use 
and effect of the leading question 
can imagine the result; the consent 
was not forthcoming. In this con- 
nection the author writes: 

“Clear to the enc, Mr. Baldwin in 
his exchanges with me followed with 
scrupulous exactitude the constitu- 
tional rhetoric that preserves the 
fiction of kingly authority. It was 
always my Miiu.cers who would not 
let me do what I wished. It was al- 
ways his humbie duty that he did 
what he wished. The Prime Minister 
controlled all the levers of power. 
He could bargain with the Opposi- 
tion. He could canvass Members of 
Parliament. He could exert party 
pressure for the support of the news- 
papers. He could even consult the 
Dominion Premiers on his own 
terms. He could do all this and more. 
Such was the discipline of the party 
machine under Mr. Baldwin's con- 
trol that influential friends upon 
whom I might otherwise have 
counted never dared step forward— 
perhaps not wishing to risk loss of 
party favor. I had to stand silent. 
How lonely is a monarch in a strug- 
gle with a shrewd prime minister 
backed by all the apparatus of the 
modern state!” 

So the King’s Ministers advised 
him against marriage to Mrs. Simp- 
son while on the throne and a con- 
stitutional crisis was created, which 
left the King no alternative but to 
risk the overthrow of the govern- 
ment or to abdicate. As he could not 
risk the former, he was forced to 
accept the latter. And, oddly enough, 
there never really was a real crisis, 
for at that time Mrs. Simpson's de- 
cree of divorce had not yet become 
final and the King could not have 





married her under any circumstan- 
ces. However he decided to face the 
situation squarely, one of the reasons 
being that if matters were allowed to 
proceed to the coronation, he would 
be called upon as Defender of the 
Faith to publicly vow adherence to 
the tenets of the established church, 
which prohibited divorce, and which 
he could not in good conscience do 
with the purpose in mind of marry- 
ing a divorced woman. To assist him 
in making the important decisions 
involved he sought the help and ad- 
vice of one who is well known to 
members of the American Bar As- 
sociation—Mr. (now Sir) Walte: 
Monckton. To him the Duke of 
Windsor pays this brief but touch- 
ing tribute: 

“With a gallantry consistent with 
his generous spirit, he immediately 
volunteered to serve me.” 

The relationship between a 
monarch and his people, speaking 
through their government, is unique. 
As the Duke of Windsor says: 

“Kingship is perhaps the last re- 
maining occupation from which it 
is impossible to resign in good grace, 
with the confidence that one’s mo 
tives will be understood. Board chair- 
men can resign, and high officials 
may retire. But the hereditary prin- 
ciple allows no easy release—from 
birth to death.” 

According to modern political 
theory, a contract exists between 
the monarch and his people; and it 
is a bilateral contract, by which he 
agrees to rule and they to be ruled. 
The fact that it descends from gen- 
eration to generation makes it no 
less binding. And, at least in theory, 
it cannot be terminated except by 
mutual consent. So it was necessary 
to put a bill through Parliament 
granting the King permission to ab- 
dicate before he could do so. This 
resulted in another odd quirk, for, 
as the Duke of Windsor points out: 

“Since no higher authority ex- 
isted, I should be obliged as the 
reigning Sovereign to provide Parlia- 
ment with my own Royal Assent to 
my own Act of Abdication.” 

At the time the Act of Abdication 
was introduced, the Prime Minister 
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asked the King if there were any 
matters in connection with it which 
he desired brought to the attention 
of Parliament. The King, accord- 
ing to his own statement, made two 
requests: that on his behalf the 
Prime Minister express to Parliament 
his confidence in his brother who 
would succeed him, and inform it 
that “the other person most intimate- 
ly concerned” (as Mrs. Simpson seems 
to have invariably been described in 
official documents and utterances) 
“had steadily tried to the last to dis- 
suade the King from the decision he 
had taken”. The first request was 
carried out; but there was no men- 
tion of “the other person most in- 
timately concerned” in the Prime 
Minister’s remarks. This undoubted- 
ly played an important part in the 
King’s decision to address the British 
people directly via radio immediately 
after his abdication took effect. 

This book clears up once and for 
all one disputed point in connection 
with this famous speech. In the words 
of the author: 

“It has become part of the Abdica- 
tion legend that the broadcast was 
actually written by Mr. Churchill. 
The truth is that, as he had often 
done before with other speeches, he 
generously supplied the final brush 
strokes. Wanting to say good-by to 
my old friend, I invited him to lunch 
with me that last day at The Fort. 
Before he left, I asked him to read 
my modest effort. He made several 
admirable suggestions that a prac- 
ticed student of Churchilliana could 
spot at a glance: ‘bred in the consti- 
tutional tradition by my father’; ‘one 
matchless blessing, enjoyed by so 
many of you and not bestowed on 
me—a happy home with his wife and 
children.’ ” 


Another incident occurred in con- 
nection with the preparation of this 
speech which spotlighted for the last 
time the relationship between the 
King and his Prime Minister. As the 
Duke of Windsor recalls it: 


“The Prime Minister had dropped 
a hint that he would be gratified 
if I should stress that he had at all 
times shown me every possible form 





of consideration. “That's a good one’, 
I said, remembering how he had ig- 
nored my simple request the day 
before that he should do justice in 
his speech to Wallis. His omission 
was all the harder to understand be- 
cause of the apparent benevolence 
that pervaded his own speech—an 
autobiographical triumph disguised 
as a homily on the errors of a King. 
However, determined not to be petty 
at the last moment, I incorporated 
into my broadcast that little item 
that Mr. Baldwin had valued. Per- 
haps the rendering of these simple 
courtesies falls more easily upon 
kings than upon politicians; after 
all we do not have to run for office.” 

In any event the speech as de- 
livered contained the requested ref- 
erence (which a photograph of the 
original typescript published in this 
volume reveals to have been inserted 
in longhand) as well as the state- 
ment concerning Mrs. Simpson 
omitted by Mr. Baldwin. 

The book closes fittingly with the 
departure of the Duke of Windsor 
from England after his abdication. 
Nothing is said of his subsequent 
life, for when he ceased to be King 
his affairs and activities ceased to be 
public property. But these words 
with which he ends his story look 
to the future and express a hope and 
confidence both for himself and his 
country: 

“Though it has proved my fate to 
sacrifice my cherished British herit- 
age along with all the years in its 
service, I today draw comfort from 
the knowledge that time has long 
since sanctified a true and faithful 
union.” 

And by the time the reader reaches 
these final words, they have a mean- 
ing for him as well. For, in telling 
his story simply and in a straightfor- 
ward manner, detailing the mistakes 
as well as the accomplishments, and 
speaking as a man as well as a king, 
the Duke of Windsor cannot help 
but gain our sympathy and under- 
standing. Never before was an indi- 
vidual faced with such a choice; and 
no one, rightly or wrongly, could 
have been more true to his own con- 
victions. For kingship has its prob- 
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lems as well as its powers, its limita- 
tions as well as its advantages. And 
it is as inevitable today as it was cen- 
turies ago when a great Englishman 
first expressed it that: 

“Uneasy lies the head that wears a 
crown.” 
WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


Annuat SURVEY OF AMERI- 
CAN LAW, 1949. New York Univer- 
sity School of Law. 1950. $10.00 
Pages 1100. 

This volume of 1100 pages, written 
by the faculty of New York Univer- 
sity School of Law, is a review of the 
developments in American law that 
occurred in 1949. Like the seven an- 
nual volumes which preceded it, it 
is excellent. The value of these trea- 
tises to the profession exceeds that of 
any other development in the law 
which has occurred in the last dec- 
ade. 

In 1928 the London School of Ec- 
onomics began the publication of an 
annual survey of English law. The 
worth of the work seemingly inspired 
Arthur T. Vanderbilt, then Dean of 
New York University School of Law, 
to undertake a similar publication 
in America. The fact that in our 
country, with its numerous courts, 
legislative bodies and legal publica- 
tions, together with our dual system 
of government, the task was immeas- 
urably more difficult than in Eng- 
land did not deter that tireless work- 
er. Presently the faculty of New York 
University School of Law published 
the volume for 1942. It was the first 
of the series and met with acclaim 
both in America and abroad. The 
subsequent volumes have maintained 
the high standards of the first. 


The volume for 1949 makes an 
auspicious beginning. It is dedicated 
to former President Herbert Hoov- 
er. The dedication is timely, and the 
Report of the Hoover Commission 
on Organization of the Executive 
Branch of the Government receives 
the attention of more than one of 
the writers. The volume records the 
development of the law by judicial 
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decision, by legislative enactment, 
by executive action and by evolution- 
ary progression. It cites approximate- 
ly 2600 decisions, many of which are 
analyzed in the text. The writers do 
not confine themselves to digests of 
the decisions and do not hesitate to 
express their own views. For instance, 
Charles Seligson, in the chapter on 
bankruptcy, after stating, “The year 
1949 witnessed a sweeping judicial 
change in the law relating to the al- 
lowance of tax claims” through a 
decision, which he said achieved “a 
just result”, added, ‘Nevertheless, 
this commentator is of the opinion 
that the old rule should have been 
abrogated by legislative action.” And 
Jerome R. Hellerstein, who con- 
tributed the chapter on state and lo- 
cal taxation, in referring to a dis- 
tinction made by a 1949 Indiana de- 
cision, wrote: “While this distinction 
drawn with razor-like sharpness 
makes little economic sense, it 
reaches a sound result, sound only 
because the stevedoring cases make 
even less sense.” 

The comprehensive character of 
the work is indicated by its Table of 
Statutes, Rules, Executive and Ad- 
ministrative Orders. The table lists 
statutes of forty-two American juris- 
dictions which received the attention 
of the reviewers and gives not only 
the citation to local statutory compil- 
ations, but, also, the page of the text 
where the writer concerned himself 
with the enactment. A valuable fea- 
ture is the inclusion in many of the 
articles of collations of treatises, text- 
books and law review material that 
were published in 1949. Forming a 
part of some of the discourses is a 
collection of data similar to the 
Brandeis briefs. One need not be a 
member of a law school faculty to be 
interested in the observation in- 
cluded in the article on equity: “Un- 
der pressure of new demands on 
legal education, the Harvard law 
faculty has decided to abandon equi- 
ty as a separate course, and to distri- 
bute its materials among other 
courses.” 

It is not inevitable that a portrayal 
of the law must be cast in humdrum 
terms, William Tucker Dean, Jr., in 
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his discourse on the conflict of laws, 
interesting 
“Holding that a husband may not be 


uses this expression: 
transferred by adverse possession, the 
Supreme Court of New Jersey felt 
that a ten-year delay in attacking an 
extrastate divorce should not pre- 
clude the attack on the ground of 
laches.” And Paul D. Kaufman, in 
his chapter on torts, adds savor to a 
critique which he submits by couch- 
ing it in these words: “The bad old 
habit of courts and reporters to ren- 
der unto Proximate Causation so 
much that belongs to Negligence is 
on the wane.” 

The writers neglect neither the 
cultural facets of jurisprudence nor 
the practical phases of the profes- 
sion’s daily work. However, the treat- 
ment of decisions upon the more 
commonplace aspects of the law is 
possibly of greatest interest. Let us 
take notice of two or three examples. 
The decision in F.C.C. v. WJR, 
which held that due process does not 
require an agency to grant a party 
the privilege of an oral argument, re- 
ceived the attention of Bernard 
Schwartz, in his treatise upon admin- 
istrative law, and of Edward R. 
Schoen, in his contribution upon 
communications. Still another deci- 
sion which held that a New Jersey 
statute, which provided for security 
of costs in dissenting stockholders’ 
suits did not offend due process and 
was applicable in the federal courts 
in a diversity action, is analyzed in 
the chapters on constitutional law, 
conflict of laws, and civil remedies 
and procedure. The multiple treat- 
ment of the decisions was achieved 
without undue repetition of the 
factual material. Recent develop- 
ments in the doctrine of promissory 
estoppel, with which too many of us 
are unfamiliar, are noted by Francis 
Putnam in his chapter upon con- 
tracts. The perennial problem of 
Nevada divorces, this time through 
the medium of Rice v. Rice, made 
its way into the chapters upon con- 
stitutional law, conflict of laws, and 
family relations and persons. The 
much debated rule that a confession, 
made in a period of illegal deten- 
tion, is inadmissible, which was an- 





nounced in the McNabb decision, 
received the attention of Judson F, 
Falknor in his chapter on evidence, 
The occasion was the 1949 decision 
in Upshaw v. United States, which, 
Professor Falknor, 
makes it clear that for the time being 
the McNabb decision remains in the 
saddle. Wolf v. Colorado, holding 
that the Fourteenth Amendment 
does not require the exclusion in a 


according to 


state prosecution of evidence ob- 
tained by unreasonable search “made 
significant constitutional history”, 
according to the same commentator. 
The foregoing affords a glimpse into 
the contents of the book. 

These volumes should be of prac- 
tical value to every attorney who is 
writing a brief. They enable him to 
determine whether he has found the 
most recent decision and applicable 
treatises. They may help him to as- 
certain whether his or his opponent's 
analysis of a recent decision is cor- 
rect. 

Up to the day when a young man 
leaves law school and takes his bar 
examination his mind is constantly 
absorbing more and more law. The 
manner in which the casebook system 
of teaching law traces the develop- 
ment of a legal principle from its 
inception down through the cen- 
turies to its present form makes the 
law student realize that law is a pro- 
gressive science. But presently the 
young man is admitted to the Bar 
and becomes engrossed with the prac- 
tical problems of his clients. Unless 
he is careful, the development of 
the law, so far as he is concerned, 
will cease with his entry into the pro- 
fession. From that day on he may 
even endeavor to drag his feet and 
slow progress. 

All of us need a practical means of 
enabling us to keep abreast of the 
growth of the law. The Annual Sur- 
vey is an excellent means of achiev- 
ing the result just mentioned. Any 
one of the numerous chapters can be 
read in a single evening. The lawyer 
who has been out of law school for a 
score or more of years and whose 
time has been devoted to his clients’ 
problems, may be surprised when he 
glances over the table of contents to 
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discover treatises upon subjects with 
which he does not possess even a nod- 
ding acquaintance. Upon making 
that discovery, he may become in- 
clined to reintroduce himself to the 
fact that the law is a progressive 
science and read the volume. 


Since these volumes are akin to an 
annual inventory, or balance sheet, 
they will show through the years the 
progress made by jurisprudence. 
Each book is a milestone. They 
should be widely read, and very like- 
ly New York University School of 
Law will welcome the suggestions of 
those who believe that they have 
found a means whereby the Survey 
can be improved. 

GEORGE ROSSMAN 


Supreme Court of Oregon 


ScorTsBoRO BOY. By Haywood 
Patterson and Earl Conrad. New 
York: Doubleday & Company, Inc. 
1950. $3.00. Pages 309. 


This book, purportedly for the 
most part in the language of Hay- 
wood Patterson, “Scottsboro Boy”, 
closes with the challenging words, 
“I have had a great struggle. But | 
want the world to know I am un- 
beaten. I'll lay out here in my room 
~and see what you do. Then I'll 
make my next move...”. Assuming 
that the author’s account is correct, 
there are two problems which the 
book offers for thoughtful attention. 
Number one is the legal problem 
with which we are confronted in any 
state which has the peculiar racial 
problem offered in such a state as 
Alabama. Undoubtedly, the Scotts- 
boro case has accomplished a great 
deal in establishing certain funda- 
mental rights for the protection of 
all Americans, regardless of race or 
color. 


At the time the case was first ap- 
pealed to the United States Supreme 
Court, that Court reversed the lower 
court on the ground that the appoint- 
ment of counsel for the defendants 
in the lower court gave them inade- 
quate representation. This decision 
was in November, 1932. The second 








time the case went before the Su- 
preme Court of the United States in 
1935, the Supreme Court reversed 
the lower court upon the ground that 
Negroes were excluded from the 
panels of grand and petit jurors 
which indicted and tried them. These 
two fundamental rights, namely the 
right of adequate representation in 
a criminal trial and the right to be 
tried by a representative jury, con- 
firmed certain great and fundamen- 
tal rights of all American citizens. 


Incidentally, Circuit Judge James 
E. Horton granted a motion for new 
trial in 1933 from the second convic- 
tion on the ground that there had 
been insufficient corroboration of the 
testimony given by Victoria Price, 
who apparently was the only witness 
for the State of Alabama on the rape 
charge made against the defendants 
in the Scottsboro case. 


The writer has participated in jury 
trials for more than thirty-five years 
and with all the defects of the jury 
system, we still think it is the best 
protection an American citizen has 
for his freedom from unjust convic 
tions. Any of us, under certain cir- 
cumstances, might be convicted on 
framed-up charges, but by and large, 
the average American jury, whether 
it be in the North, South, East or 
West, in our experience, listens to 
the evidence with careful attention 
and tries to arrive at a just verdict, 
particularly in a criminal case. We 
hesitate to believe, without attending 
the trials in person and hearing all 
of the evidence, that even in Ala- 
bama, where the writers claim there 
exists such great racial prejudice, 
each jury in four trials would return 
a verdict of guilty without some sub- 
stantial evidence, although we must 
confess after reading the opinion of 
Circuit Judge James E. Horton in 
granting a motion for new trial, the 
evidence in the case seemed pretty 
flimsy. 


The writer has lived in a state 
where at times the racial feeling has 
been aroused by politicians as be- 
tween the anglo population and the 
native New Mexicans, yet we have 
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always believed that the remedy for 
such racial feeling is better educa- 
tion for all classes. Great progress has 
been achieved throughout the coun- 
try in spite of the rabble-rousers. We 
think this is true in the South as 
well as any other part of the United 
States. 


Parts Two and Three of this book 
are devoted to describing prison con- 
ditions at the Atmore State Prison 
Farm as well as prison conditions at 
the Alabama State Prison of Kilby. 
No doubt the conditions described 
need much reform. Patterson de- 
scribed the Atmore State Prison Farm 
as a “murderer’s home” and does not 
hesitate to go into great detail about 
the vicious conditions at the prison 
including the unbelievable sex life 
of the prisoners, the agonies of cor- 
poral punishment and the corrup- 
tion that existed, according to the 
writers, among the guards, with the 
open connivance of the then warden 
or deputy wardens. Conditions at the 
state penitentiary at Kilby are de- 
scribed with equal candor. There 
is no doubt in the mind of the writer 
that the conditions described at the 
Atmore prison and prison camps, as- 
suming what Haywood Patterson has 
told us is true, call for great reform. 
A copy of this book should be placed 
in the hands of every member of the 
legislature of the State of Alabama 
and also in the hands of the Gover- 
nor and the Prison Board of that 
state. The material should be care- 
fully checked to make sure that Pat- 
terson has given us the truth about 
those appalling conditions and im- 
mediate reforms should be instituted. 


We are sure that the State Bar 
Association of Alabama could be 
aroused to do something about these 
conditions. A considerable portion of 
the harrowing details of prison bru- 
talities, both at Atmore and Kilby, 
are repetitious, since over and over 
again the authors describe vile sex 
practices, intolerable whippings of 
prisoners, unfit living conditions, 
poor food and other inhumane treat- 
ment by the guards and prison offi- 
cials. Patterson seems himself to have 
been far from a model prisoner al- 
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though in each instance where he 
got into trouble with his fellow pris- 
oners and the guards, he makes a 
plausible story that it was always the 
fault of the other fellow. We are not 
in a position to state whether all 
that Haywood Patterson claims was 
true. Without reading a complete 
transcript of the evidence or without 
verifying the actual conditions at 
these prisons, we cannot be sure that 
Patterson was always right. We are 
inclined to be somewhat skeptical of 
anyone who always puts the blame 
on the other fellow. 

We do feel that the book is justi- 
fied because the Scottsboro case has 
brought about notable reforms in 
many states requiring that defend- 
ants be represented by properly ap- 
pointed counsel and that representa- 
tives of both races be placed upon the 
grand jury and petit jury panels. 
Certainly the law of Alabama needs 
change if it permits conviction in a 
case where the death penalty is in- 
volved without corroboration, upon 
the testimony of a single witness. We 
are not informed about the law of 
Alabama in that respect, but we do 
think that if prison conditions are 
anything like those described in 
Parts Two and Three of this book, 
then necessary reforms should be in- 
stituted not only in the State of Ala- 
bama, but any other state that per- 
mits such vile conditions to exist. If 
I were a practicing member of the 
Bar in Alabama or a member of its 
legislature, or a member of its state 
prison board, I would certainly want 
to verify each of the serious condi- 
tions described in this book and 
take immediate steps toward insti- 
tuting reforms in the penal institu- 
tions of my state. Perhaps each 
state bar association, backed by the 
American Bar Association, should 
examine its own penal institutions 
in order that prisons will be made 
places where men can be prepared for 
restoration to society and not crushed 
beyond hope by vile treatment, as 
described in this book. 


As we came to the end of the vol- 
ume entitled Scottsboro Boy, we too 
were glad that Haywood Patterson 
escaped, but we had the feeling that 
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much of his conduct at Atmore and 
Kilby did little, if anything, toward 
helping his fellow prisoners or to- 
ward helping solve the problems 
that exist in penal institutions and 
that he seems to have made the de- 
cision that he had to “live by the 
sword” or else he would be forced 
to die thereby. He seems to have 
adopted readily all the vicious prac- 
tices, including sex habits and cor- 
ruption, that he saw among his 
fellow prisoners, the guards and 
wardens. 

Perhaps Haywood Patterson was 
entirely innocent of the rape charges 
on which he was convicted four 
times, but in my state the natives 
have an old proverb stating, “If you 
lie down with the dogs, you will get 
up with the fleas.” There is no doubt 
that Patterson was travelling in 
pretty tough company at the time of 
his arrest. We did not see the wit- 
nesses at the trial or hear their testi- 
mony, nor were we able to read a 
transcript of the evidence, but from 
what this book discloses, the convic- 
tion of Patterson was without suffi- 
cient corroboration and his sentence 
of seventy-five years much too severe 
under the facts and circumstances as 
related in this book. 

Unless one happens to have heard 
the language of the gutter, some of 
the language in this book would 
need an interpreter. It is a little 
amazing that the blue pencil boys 
of Boston, or even the censors who 
pass on matters which can go through 
the U. S. mails, have not banned 
the book. Personally, however, I feel 
that if conditions exist in Alabama 
prisons such as are described by the 
authors, then perhaps the language 
used by Patterson, vile as it is, may 
more forcibly bring these matters to 
attention for correction. 

We should answer the challenge 
of the authors by advocating every 
possible educational method to over- 
come racial prejudice and we should 
see that each state bar association 
sets up a committee with the whole- 
hearted backing of the American Bar 
Association to check upon conditions 
in our penal institutions. If this 
book can awaken us to the need for 





greater understanding between the 
white and Negro racial groups, and 
at the same time arouse our desire 
for prison reform, its publication 
will have been more than justified. 
Pearce C, Ropey 


Albuquerque, New Mexico 


W HEN DOES TITLE PASS. 
By Thomas G. Bugan. Dubuque, 
Iowa: Wm. C. Brown Company. 
1951. $6.50. Pages 500. 

When Does Title Pass from Ship- 
per to Consignee and Who Has Risk 
of Loss or Damage in Transporta- 
tion, the complete title of the subject 
of this review, is truly descriptive of 
its contents and negates the inference 
to be drawn from the short title that 
the subject matter might refer to real 
estate law. 

This book will be of interest to all 
persons who deal with the problems 
of the law of sales of personal proper- 
ty and especially where the transpor- 
tation of goods is a factor in connec- 
tion with sales. While trafic manag- 
ers, accountants, insurers and sales 
managers will find specific legal 
propositions clearly expounded and 
while law students will find the dis- 
cussion helpful in the riddles where 
determination of the title holder is 
a key to the question of who must 
bear the loss, the book remains the 
work of a lawyer who offers it to the 
profession in aid of legal research. 

In some ways this volume is uncon- 
ventional for a law book but the ex- 
planation for such irregularity can 
undoubtedly be found in the fact 
that the book is an outgrowth of a 
series of lectures given by the author 
to groups where proportionately 
large numbers of persons who were 
not lawyers made up the audience. 
It is observed that footnotes are lack- 
ing and that the language is easily 
readable with respect to style. Fur- 
ther the author has cast each chapter 
in a pattern. First he defines terms 
that he proposes to discuss, next he 
illustrates his definitions, then he 
discusses the risk of loss or damage 
under particular types of contract 
and concludes with a summary of 
the material in the chapter. Each 
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chapter is characterized by a factual 
situation such as: “F.O.B. Origin 
Where Shipper Is Also the Con- 
signee and a Straight Bill of Lad- 
ing Is Used”; “Goods Shipped on 
Consignment”; “Compliance with 
Consignee’s Routing or Shipping 
Instructions”; “Time and Place of 
Shipment or Delivery”; “Passage of 
litle as Affected by Shipment of 
Goods Not Conforming to the Con- 
uact”; and “Buyer’s Right to Exam- 
ination of Goods”. Several chapters 
deal with the various F.O.B. contrac- 
tual situations, including a chapter 
on the implications of the term 
F.O.B. as applied to federal, state 
and local taxes. 

All too frequently legal textbooks 
are subject to serious adverse criti- 
cism for the reason that there seems 
to be a tendency for them to degen- 
erate into little more than a reprint 
of selected statutory material or, in 
the alternative, that the textbooks 
become little more than annotated 
statutes. When Does Title Pass does 
not fall within such a classification, 
but to the contrary represents the au- 
thor’s conclusions as to what the law 
is in specific factual situations. Be- 
cause of the frequent reference to 
the Uniform Sales Act required by a 
study in the field of law treated in 
this book, the Uniform Sales Act is 
set out in full as a convenience and 
the inclusion of the Act, as well as 
other material in the Appendix, 
does not unduly burden the volume 
with material that is a duplicate of 
the contents of other sources of law 
in the average law library. 

It might be suggested that the pub- 
lication of a book upon this subject 
at a time when sweeping changes in 
commercial law are being proposed is 
inopportune but a moment's reflec- 
tion will dispose of the question. The 
new commercial law code is not in 
its final form and time will elapse 
after any final draft is agreed upon 
and before it can be placed in opera- 
tion, and further, even if a new com- 
mercial code were adopted simulta- 
neously in all of the jurisdictions, its 
interpretation would nevertheless be 
founded upon the law as it existed at 
the time of its adoption, giving due 


weight to the changes in the law to 
be effectuated by the new act. 


G. DurRBIN RANNEY 
Monmouth, Illinois 


Monrtcomery's FEDERAL 
TAXES—CORPORATIONS AND 
PARTNERSHIPS 1950-51. By Rob- 
ert H. Montgomery, Conrad B. 
Taylor and Mark E. Richardson. 
New York: The Ronald Press Com- 
pany. 1951. $20.00. Volumes 2, Pages 
xiii, 1980. 


M onrtcomery's FEDERAL 
TAXES—ESTATES, TRUSTS AND 
GIFTS 1950-51. By Robert H. Mont- 
gomery, James O. Wynn and G. 
Harold Blattmachr. New York: The 
Ronald Press Company. 1951. $12.50. 
Pages x, 1169. 

In the current editions of these 
works on taxes, Montgomery con- 
tinues to supply a valuable aid to 
federal tax practice. Of particular 
interest in the treatise on corpora- 
tions and partnerships is the treat- 
ment of changes made by the Rev- 
enue Act of 1950. Amendments re- 
lating to employee stock options, col- 
lapsible corporations, income from 
unrelated business activities of ex- 
empt organizations and amortization 
of emergency facilities, among others, 
are covered in some detail. 

In the discussion of employee stock 
options the tax ramifications of such 
options which fall outside the new 
statutory provision as well as those 
covered by the 1950 Act are outlined. 
Thus is provided a compact review 
of the rules relating to this type of 
employee benefit. As the surtax 
brackets increase with each congres- 
sional enactment stock options will 
undoubtedly grow in popularity 
with companies seeking added in- 
centives for their executives. While 
the new provisions are carefully re- 
stricted to preclude wholesale tax 
savings, the 1950 Act, as Montgom- 
ery remarks in the Preface, “now 


lays down a statutory rule, which has 
within it sufficient reasonability to 
make such options again worthy of 
consideration”. 


Books for Lawyers 





































the general organization of Cor- 
porations and Partnerships, of 
course, follows the pattern of the pre- 
vious annual editions. The breadth 
of the subject matter covered re- 
quires concise treatment to bring it 
within the bounds of two volumes. 
Each subject generally is covered by 
quotations from the pertinent sec- 
tions of the Internal Revenue Code 
and the Regulations and brief state- 
ments of the substance of applicable 
decisions and rulings. The cases cited 
are leading or representative or re- 
veal an unusual twist or application 
of the tax law. In questions not 
covered specifically in the Code or 
Regulations an added effort is made 
to cover the subject with editorial 
comment and discussion of cases. 

Montgomery does not hesitate to 
record his opinion where he disagrees 
with court or Bureau interpretation. 
The decisions taxing accrual basis 
taxpayers in the year of receipt upon 
the full amount of payments re- 
ceived in advance but to be earned 
in future years are strongly criti- 
cized. One can agree with him when 
he describes the rule thus established 
as “a repudiation of the accrual sys- 
tem of accounting which, accounting 
authorities agree, is the only system 
which clearly reflects the income”, 
and concludes that “All hope that 
the clear mandate of Sections 41 and 
42 would ultimately be upheld by 
the courts is vanishing; the only 
remedy would appear to lie in an 
amendment to the Code.” 

Volume I of Corporations and 
Partnerships in general covers the 
determination of corporate income 
and deductions. Volume II for the 
most part treats special problems of 
corporations, such as exempt corpo- 
rations, Section 102, personal hold- 
ing companies, income tax adminis- 
tration and consolidated returns. 

The last chapter of Volume II is 
devoted to tax problems of partner- 
ships and partners. While the sixty- 
one pages devoted to this topic do 
not permit full discussion of all of 
the areas of uncertainty in this field, 
the chapter is a very useful manual 
on the characteristics of this tax hy- 
brid. 
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The excess 


profits tax is not 
treated in this work, which went to 
press prior to the enactment of the 
Excess Profits Tax Act of 1950. The 
taxes imposed by that Act, however, 
are now covered in detail in a sep- 
arate book by the same authors, en- 
titled Monigomery’s Federal Taxes— 
Excess Profits Tax 1950-51. 

Montgomery's book on estates, 
trusts and gifts follows the same style 
and method of presentation as his 
work on corporations and partner- 
ships. It discusses estate planning; 
the income tax on decedents’ estates 
and trusts; and the estate and gift 
taxes. 

The authors have performed a real 
service in bringing together these re- 
lated tax matters in one compact vol- 
ume. Here the lawyer who is not a 
specialist in tax matters will find a 
guide to the numerous tax problems 
lurking in the administration of es- 
tates and trusts and a readable dis- 
cussion of the fundamental tax con- 
siderations in planning the distri- 
bution of an estate. Equally the law- 
yer who considers himself well versed 
in tax lore will find here a concise 
presentation of the statutes, regula- 
tions, rulings and court. decisions 
governing the tax problems which 
arise. Reference to this book will 


Opinion No. 284 
(Continued from page 751) 


The use of an outright “display” 
is, of course, direct advertising. The 
use of bold face type in a classified 
listing composed solely of other law- 
yers indicates a studied purpose to 
single oneself for special notice over 
and above his fellow lawyers. Also, 
adding to the regular classified list- 
ing a “second line” in which a law- 
yer claims that he is engaged in a 
“specialty” is an undue attempt to 
make his name distinctive. Obtain- 
ing varied listings demonstrates a 
desire to press for public attention 
in an attempt to become unduly 
distinctive. Selecting a listing differ- 
ent from the listing under which the 
rest of the lawyers appear is a clear 
attempt to segregate himself for 
special attention. 
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often provide a quick answer to a 
problem which otherwise seems lost 
in a maze of ambiguous statutes, in- 
volved regulations and conflicting 
decisions. Where the precise answer 
is not forthcoming it will provide a 
general understanding of the under- 
lying principles and a guidepost to 
the specific areas where more exhaus- 
tive research is required. 

This work, as in the case of the 
volumes on corporations and part- 
nerships, is kept up to date by the is- 
suance of a complete new edition 
each year. Through this practice it 
is possible to incorporate in the text 
a complete discussion of new legis- 
lation and decisions and to tie them 
in more closely with the related ma- 
terial. 

Changes made by the Revenue Act 
of 1950 are noted and discussed. Of 
importance in the administration of 
estates is the amendment to remove 
some of the sting of Section 115 (g) 
of the Code where, under the pre- 
scribed circumstances, stock acquired 
from the decedent is redeemed. As 
the authors point out, however, the 
benefit of this amendment is some- 
what limited since it applies only 
where the value of such stock in the 
particular corporation for estate tax 
purposes comprises more than 50 per 


In all of these five situations we 
believe the lawyer would subject 
himself to the charge of gaining un- 
due publicity for private advantage 
instead of merely permitting his 
name to appear along with his fel- 
low lawyers under some general list- 
ing for public information. 

Accordingly it is our opinion upon 
this phase of the matter that a law- 
yer may not cause his name to be 
listed in the classified telephone di- 
rectory under any of the five cate- 
gories above specified. 

During the past year the officers 
of several local bar associations have 
asked this Committee to reconsider 
its Opinion No. 241, in which we 
held, overruling our previous Opin- 
ion No. 223, that a lawyer might 
properly list his name in distinctive 
type in the alphabetical section of 
a telephone or city directory. 





cent of the value of the net estate of 
the decedent. 

Of interest in the treatment of the 
estate tax, among other things, is 
the portion in which are discussed 
various questions common to trans- 
fers by the decedent under Section 
811. For instance there is the ques- 
tion of how property transferred by 
the decedent before his death, but 
nevertheless includible in his gross 
estate as a gift in contemplation of 
death or because of a retained in- 
terest or power, should be valued 
for estate tax purposes. Montgom- 
ery’s treatment of this topic, al- 
though concise, provides an answet 
to the usual as well as the unusual 
questions which may arise in such 
situations—questions such as_ the 
amount to be included in the gross 
estate where property transferred by 
gift in contemplation of death has 
been disposed of by the donee prior 
to decedent’s death. 

Where published authority is not 
available the authors oblige in some 
instances with a statement of their 
understanding of Treasury policy on 
the particular question. Such infor- 
mation is valuable as a guide and as 
a warning, if not as a precedent. 

FREDERICK O. Dicus 
Chicago, Illinois 


The basis for Opinion 241 was 
that this section of the telephone 
book or directory is not a law list in 
which anyone would look in order 
to select a lawyer, but is merely a 
means of locating a lawyer already 
determined upon, such listing mak- 
ing his location easier and therefore 
serving a useful purpose. 

While this distinction would still 
appear to be pertinent, it is apparent 
from the action of a number of local 
associations and their members that 
the presence in such publications of 
certain lawyers’ names in distinctive 
type is widely regarded as incon- 
sistent with the object and spirit of 
Canon 27, as well as with profession- 
al dignity and good taste. 

Accordingly, we have determined 
to overrule Opinion 241, and to re- 
instate Opinion 223. 












Su 
In 
he 
th 


in 
tic 
th 
hi 
pl 


D 


ans- 
ion 
ues- 
by 
but 
ross 
1 of 


ued 
om- 

al- 
wel 
ual 
uch 
the 
ross 
| by 
has 


rior 


not 
yme 
1eir 
on 
for- 
1 as 


was 
one 
in 
der 


/ 


ady 
ore 


still 
ent 
cal 
hat 
; of 
live 
on- 
- of 
on- 


ned 








CERTIORARI 


Writ of Certiorari Dismissed as Im- 
providently Granted Where Petition- 
er Failed To Obtain Review in State 
Courts of Default Judgment Entered 
Against Him 

" Hammerstein v. Superior Court of 
California, 341 U.S. 491, 95 L. ed. 
Adv. Ops. 775, 71 S. Ct. 820, 19 U. S. 
Law Week 4347. (No. 421, decided 
May 28, 1951.) 

This case was brought before the 
Supreme Court by writ of certiorari. 
In a per curiam opinion, the Court 
held that it had jurisdiction since 
the state judgment rested upon fed- 
eral law, but dismissed the writ as 
improvidently granted because peti- 
tioner had failed to obtain review of 
the default judgment entered against 
him by appealing to the state su- 
preme court. 

Mr. Justice Biack, Mr. Justice 
Doucias, Mr. Justice JAcKson and 
Mr. Justice CLARK dissented. 

The case was argued by Milton A. 
Rudin for the petitioner, and by E. 
Loyd Saunders for respondents. 


COMMERCE 


Commerce Clause and Federal Power 
Act Do Not Preclude State Commission 
from Requiring Gas Company Engaged 
in Interstate Commerce To Obtain Cer- 
tificate of Public Convenience and 
Necessity from Commission Before 
Selling Gas Directly to Consumers 


® Panhandle Eastern Pipe Line 
Company v. Michigan Public Service 
Commission, 341 U.S. 329, 95 L. ed. 
Adv. Ops. 673, 71 S. Ct. 777, 19 U. S. 
Law Week 4295. (No. 486, decided 
May 14, 1951.) 

The Panhandle Eastern Pipe Line 
Company is a natural gas company 
engaged in transporting gas by pipe 
line from fields in the West into the 
State of Michigan. The Michigan 


Reviews in this issue by Rowland L. Young. 
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Consolidated Gas Company, one of 
the appellees here, is a Michigan 
public utility which distributes gas 
to domestic, commercial and indus- 
trial users in the area of Detroit. 
Its entire supply of natural gas is 
furnished by Panhandle. In 1945, 
Panhandle began a program of sell- 
ing gas directly to large industrial 
customers which led Consolidated to 
complain to the Michigan Public 
Service Commission. The Commis- 
sion entered a cease and desist order 
forbidding Panhandle to make direct 
sales without a state certificate of 
public convenience and necessity. A 
state circuit court granted an injunc- 
tion, ruling that the order was a 
prohibition of interstate commerce. 
The Michigan Supreme Court re- 
versed. (See 36 A.B.A.J. 1027; De- 
cember, 1950.) Its holding that the 
cease and desist order was within the 
state’s regulatory power despite the 
interstate character of the sales was 
sustained in this appeal to the Su- 
preme Court. 

The Court's opinion, written by 
Mr. Justice MINTON, stresses the im- 
pact of Panhandle’s direct sales pro- 
gram upon the local market for nat- 
ural gas. The two utilities would be 
using local facilities to accommodate 
their distribution systems and both 
would be seeking to serve the same 
industrial customers. This would 
have an adverse effect upon Consoli- 
dated’s over-all costs of service and 
its rates to consumers whose only 
source of supply is Consolidated, it 
was said. “This clearly presents a 
situation of ‘essentially local’ concern 
and of vital interest to the State of 
Michigan.” Mr. Justice MINTON cites 
the language of Section 1 (b) of the 
Natural Gas Act and the Court’s 
decision in the Panhandle-Indiana 
case, 332 U.S. 516-518, to show that 
Congress has occupied only part of 
the field, the sale of gas in interstate 
commerce for resale; direct sales for 




































consumptive use having been de- 
signedly left to state regulation. 

Panhandle’s second contention was 
that the Michigan Commission was 
asserting jurisdiction to prohibit in- 
terstate commerce in natural gas. To 
this, Mr. Justice MINTON replies that 
there is no intimation that Pan- 
handle cannot deliver and sell avail- 
able gas to Consolidated for resale 
to customers who have additional 
gas requirements. There is no dis- 
crimination in requiring Panhandle 
to route its sales of gas through the 
existing certificated utility where the 
public convenience and necessity 
would not be served by direct sales, 
he declares. “It does not follow that 
because appellant is engaged in in- 
terstate commerce it is free from 
state regulation or to manage essen- 
tially local aspects of its business as 
it pleases.” 

In a dissenting opinion in which 
he was joined by Mr. Justice Douc- 
Las, Mr. Justice FRANKFURTER stated 
that the issue before the Court was 
Michigan’s “right to say whether an 
out-of-State seller may be permitted 
to compete with Michigan distribu- 
tors in the sale of natural gas to 
consumers”. 
While Congress could give the states 
authority over such a field of inter- 
state commerce and deny it to the 
Commission or give it to the states 
until supplanted by Commission ac- 
tion, it has not done so, Mr. Justice 
Douctas said. Under the commerce 
clause, he declared, “It is not for the 
States, in pursuit of local State poli- 
cies, to decide what products from 
without may cross State boundaries, 
or admit them on condition that 
they satisfy local economic policy. 
If as a matter of national policy 
States are to have such power, Con- 
gress must give it to them... .” 

The case was argued by Robert P. 
Patterson for Panhandle, by Edmund 
E. Shepherd for the Commission, 


Michigan industrial 
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and by Donald R. Richberg for 
the Michigan Consolidated Gas 
Company. 


CONSTITUTIONAL LAW 
Conviction of Criminal Contempt 
for Refusal To Testify Before Federal 
Grand Jury Reversed on Ground 
That Witness Was Within His Rights 
in Relying upon Privitege Against 
Self-Incrimination 
® Hoffman v. United States, 341 
U. S. 479, 95 L. ed. Adv. Ops. 729, 
71 S. Ct. 814, 19 U.S. Law Week 
4324. (No. 513, decided May 28, 
1951.) 

Hoffman was summoned to ap- 
pear before a federal grand jury 
where he refused to answer certain 
questions about his means of liveli- 
hood and his relationship with one 
Weisberg, who had failed to appear 
before the grand jury in answer to 
a subpoena. Hoffman based his re- 
fusal to testify on his constitutional 
privilege against self-incrimination. 
The district court convicted him of 
crirainal contempt after a hearing in 
which it found no real or substantial 
danger of his incriminating himself 
by his answers. Hoffman appealed to 
the Court of Appeals for the ‘Third 
Circuit, which affirmed, holding that 
“the relationship between possible 
admissions in answer to the ques- 
tions . . . and the proscription of 
[pertinent federal criminal statutes] 
would need to be much closer for us 
to conclude that there was real dan- 
ger in answering”. The Court of Ap- 
peals also considered an affidavit and 
newspaper clippings showing the 
background of the grand jury’s in- 
vestigation which were attached to 
Hoffman's appeal as a supplemental 
record, The appellate court agreed 
unanimously that this information 
“was not before the court when it 
found appellant in contempt, and 
therefore cannot be considered now”. 
The Court of Appeals also found 
that Hoffman had refused to give the 
district judge any information that 
would enable him to rule intelligent- 
ly on the claim of privilege. 

Speaking for the Supreme Court, 
Mr. Justice CLARK reversed. He said 
that the privilege against self-in- 
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crimination covers not only answers 
to questions that would directly sup- 
port a conviction under a federal 
criminal statute, but also covers 
answers that “would furnish a link 
in the chain of evidence needed to 
prosecute the claimant for a federal 
crime”. This protection, however, he 
found to be confined to instances 
where the witness has reasonable 
cause to apprehend danger. “‘It is 
for the court to say whether his si- 
lence is justified.” 

Mr. Justice CLark found ample 
reason for Hoffman's fear of self- 
incrimination in the questions put 
to him about his means of livelihood 
and his association with Weisberg. 
The district court “should have con- 
sidered...that the chief occupation 
of some persons involves evasion of 
federal criminal laws, and that a 
truthful answer by petitioner to these 
questions might have disclosed that 
he was engaged in such proscribed 
activity”, Justice CLARK states. 

Mr. Justice Reep dissented, stating 
that he agreed with the conclusions 
reached by Judges Goodrich and 
Kalodner in the opinion of the Court 
of Appeals below. 

The case was argued by William A. 
Gray for the petitioner, and by John 
F. Davis for the United States. 


COURTS 

Federal Court Should Not Exercise 
Its Authority To Enjoin Enforcement 
of State Commission's Ruling Re- 
quiring Continuance of Unprofitable 
Train Service Where Adequate Re- 
view is Available in State Courts 

® Alabama Public Service Commis- 
sion v. Southern Railway Company, 
341 U.S. 341, 95 L. ed. Adv. Ops 708, 
71 S. Ct. 762, 19 U. S. Law Week 
4314. (No. 395, decided May 21, 
1951.) 

In 1948, the railroad applied to the 
Alabama Public Service Commission 
for permission to discontinue opera- 
tion of two trains between Tuscum- 
bia, Alabama, and Chattanooga, 
Tennessee, alleging that public use 
of the service had so declined that 
revenues fell far short of meeting di- 
rect operating expenses. After hear- 
ings, the Commission denied permis- 






sion to discontinue the trains on the 


grounds that there was a public need 
for the service and that the railroad 
had not attempted to reduce losses 
through adoption of more economi- 
cal operating methods. The railroad 
filed a complaint in the United States 
District Court seeking injunctive re 
lief trom the commission’s orde: 
alleging that requiring continued op 
eration of the trains would mean a 
loss and amounted to a confiscation 
of its property in violation of duc 
process. A three-judge district court 
held the Commission’s order to be 
void and granted a permanent in 
junction against its enforcement. 
On appeal to the Supreme Court, 
the Cuier Justice delivered the opin- 
ion of the Court reversing. He based 
his decision on the assumption that 
the federal court had jurisdiction but 
held that its jurisdiction should not 
have been exercised as a matter of 
sound equitable discretion. The rail- 
road asked the district court to in- 
tervene in what was essentially a 
local problem, he declared. While 
the state courts have the power to 
set aside any Commission orde1 
found to be contrary to the substan 
tial weight of the evidence or e1 
roneous as a matter of law, the rail 
road had not invoked the protective 
powers of those courts, the CHIEF 
Justice noted. In applying the “usu- 
al rule of comity”, he declares that 
“Equitable relief may be granted on 
ly when the [federal] District Court, 
in its sound discretion exercised with 
the ‘scrupulous regard for the right- 
ful independence of state govern- 
ments which should at all times ac- 
tuate the federal courts,’ is convinced 
that the asserted federal right cannot 
be preserved except by granting the 
‘extraordinary relief of an injunction 
in the federal courts.’ Intervention 
of a federal court was not here neces 
sary for the protection of federal 
rights, the CHiEF Justice observed. 
Mr. Justice FRANKFURTER and Mr. 
Justice JACKSON concurred in the re- 
sult. Their views were set forth in 
an opinion by Mr. Justice FRANKFUR- 
TER who declared that this was a case 
involving a jurisdictional question 
which had been the subject of much 
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debate in Congress. He declared that 
Congress, in the exercise of its con- 
stitutional power to define the juris- 
diction of the inferior federal courts, 
has given those courts jurisdiction in 
cases such as this. He objected 
to the Court’s use of equity maxims 
in its decision, declaring that “it 
was never a doctrine of equity that 
a federal court should exercise its 
judicial discretion to dismiss a suit 
merely because a State court could 
entertain it’. The Court’s decision 
and the principle on which it rests 
“are in flagrant contradiction with 
the unbroken course of decisions in 
this Court for seventy-five years” he 
declared. 

Ihe case was argued by Richard T. 
Rives and Merton Roland Nachman, 
Jr.. for appellants, and by Charles 
Clark for appellee. 


COURTS 

Federal Court Should Not Exercise 
Its Authority To Enjoin Enforcement 
of State Commission's Ruling Re- 
quiring Continuance of Unprofitable 
Train Service Where Adequate Re- 
view Is Available in State Courts 

® Alabama Public Service Commis- 
sion v. Southern Railway Company, 
341 U. S. 363, 95 L. ed. Adv. Ops. 
721, 71 S. Ct. 775, 19 U. S. Law Week 
4321. (No. 146, decided May 21, 
1951.) 

This was a companion case to No. 
395, reviewed supra, and brought the 
same parties before the court. Ap- 
pellee applied to the Alabama Public 
Service Commission for permission to 
discontinue two trains between Birm- 
ingham, Alabama, and Columbus, 
Mississippi, alleging that the trains 
were little used and produced rev- 
enues far below their direct operat- 
ing expenses. Before any action had 
been taken, the Interstate Commerce 
Commission ordered a reduction in 
both interstate and intrastate opera- 
tion of passenger trains to prevent 
depletion of coal reserves during a 
coal strike. Appellee suspended the 
trains in question and refused to 
restore them when the I.C.C. order 
was rescinded. The Commission en- 
tered an order refusing to hear evi- 
dence proffered by appellee, threaten- 
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ing to delay any hearing until appel- 
lee restored the trains, finding appel- 
lee in contempt and calling its atten- 
tion to an Alabama statute providing 
penalties for violation of Commis- 
sion orders. Appellee filed a com- 
plaint in the federal district court 
alleging that required continued 
operation of the trains would con- 
fiscate its property in violation of due 
process. The district court issued a 
temporary restraining order. Before 
the district court and the Supreme 
Court the Commission argued that 
federal courts should not interfere 
with a state’s imposition of penalties 
to punish defiance of its laws, while 
appellee emphasized the Commis- 
sion’s delay in passing upon its ap- 
plication as being so unreasonable as 
to permit intervention by the federal 
judiciary. 

The Cxter Justice, speaking for 
the Court, noted that it was called 
upon only to review the final de- 
cree and that it was unnecessary to 
pass upon these contentions in view 
of events occurring prior to entry 
of the district court’s final judg- 
ment. The Commission had held a 
hearing, he continued, and had de- 
nied permission to discontinue the 
trains on the grounds that a public 
need for the service existed and that 
appellee had not made a sufficient 
effort to reduce losses through adop- 
tion of more economical operations. 
He reversed the district court’s final 
judgment for the reasons given in his 
opinion in No. 395. 

Mr. Justice FRANKFURTER and Mr. 
Justice JACKSON concurred in the re- 
sult for the reasons given in their 
separate opinion in No. 395. 

The case was argued by Richard 
T. Rives and Merton Roland Nach- 
man, Jr., for appellant, and by 
Charles Clark for the appellee. 


FEDERAL POWER ACT 


Federal Power Act Makes No Pro- 
vision for Utility's Recovery of Rep- 
arations from Another Company for 
Allegedly Unreasonable Prices 
Charged During a Period of Com- 
mon Management 

® Montana-Dakota Utilities Compa- 
ny v. Northwestern Public Service 


of Recent Supreme Court Decisions 


Company, 341 U. S. 246, 95 L. ed. 
Adv. Ops. 636, 71 S. Ct. 692, 19 U. S. 
Law Week 4278. (No. 77, decided 
May 7, 1951.) 

Petitioner and respondent were 
public electric utilities engaged in 
interstate commerce. During the pe- 
riod 1935-1945 petitioner’s predeces- 
sor and respondent were under the 
same management through interlock- 
ing directorships and joint officers. 
Ihe two interchanged electric ener- 
gy, shared expenses and made a num- 
ber of intercompany contracts estab- 
lishing rates and charges that were 
approved by the Federal Power Com- 
mission. Petitioner sued in the 
United States District Court assert- 
ing that during the ten-year period, 
its predecessor paid respondent un- 
reasonably high prices for what re- 
spondent furnished it and that it re- 
ceived unreasonably low rates for 
what it furnished. It was alleged that 
the advantages were fraudulent and 
unlawful and were due to the inter- 
locking directorate which prevented 
protest to the Commission to have 
reasonable rates and charges estab- 
lished pursuant to the Federal Pow- 
er Act. The District Court held. that 
the contracts were void for fraud and 
that the rates and charges estab- 
lished therein were unreasonable. It 
awarded judgment for the difference 
between what it held reasonable rates 
would have been and the actual 
charges. That judgment was reversed 
by the Court of Appeals. 

The Supreme Court affirmed by a 
five-to-four decision. Speaking for the 
majority, Mr. Justices JACKSON said 
that it was admitted that the utility 
could not institute a suit in a fed- 
eral court to recover a portion of past 
rates which it simply alleges were 
unreasonable. “It would be out of 
court for failure to exhaust admini- 
strative remedies, for, at any time 
in the past, it could have applied for 
and secured a review and, perhaps, 
a reduction of the rates by the Com- 
mission” he explained. “Statutory 
reasonableness is an abstract quality 
represented by an area rather than 
a pinpoint.” He declared that the 
reduction of the abstract concept of 
reasonableness to concrete expression 
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in dollars and cents is the function 
of the Commission, not of the courts. 
He holds that “the right to a reason- 
able rate is the right to the rate 
which the Commission files or fixes, 
and that, except for review of the 
Commission’s orders, the courts can 
assume no 


right to a different 
ONE. 4.5 

As for the contention that the al- 
legations of fraud made the case 
different, Mr. Justice JACKSON said 
that the interlocking directorate had 
had Commission approval and that 
the effect of that approval was to ex- 
empt the relationship between the 
two companies from any presump- 
tion of fraud that might be thought 
to arise from its mere existence. Con- 
gress withheld from the Commission 
the power to grant reparations. in 
such cases, he says, and there is no 
indication that the courts are re- 
quired “to entertain proceedings they 
cannot themselves decide in order 
indirectly to obtain Commission ac- 
tion which Congress did not allow 
to be taken directly”. He held it to 
be immaterial that this left petition- 
er without a remedy, for in that re- 
spect “petitioner is no worse off after 
losing its lawsuit than its customers 
are if it wins... [since] we must as- 
sume that any unreasonable amounts 
it paid suppliers it collected from 
consumers.” “Under such circum- 
stances, we conclude that, since the 
case involves only issues which a fed- 
eral court cannot decide and can only 
refer to a body which also would 
have no independent jurisdiction to 
decide, it must decline the case forth- 
rightly. ...” 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. Jus- 
tice Back, Mr. Justice REep and 
Mr. Justice DoucLas joined. After re- 
viewing the facts, he refers to the 
language of the Federal Power Act 
which declares that electric rates 
“shall be just and reasonable, and 
any such rate or charge that is not 
just and reasonable is hereby de- 
clared to be unlawful”. The Act does 
not give the Commission power to 
award reparations for unreasonable 
rates collected in the past, he points 
out, Congress having deliberately 
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withheld it. If the complaint only 
stated that the rates charged were 
unreasonable, he declared, ‘we 
would agree that recovery of dam- 
ages in a civil action would not be 
an appropriate remedy and that the 
complaint should have been dis- 
missed.” In his eyes the essence of the 
case was that, “while under the Act 
rates appropriately filed are, when 
unchallenged, the legal rates and 
deemed to be reasonable, in the cir- 
cumstances here alleged the sched- 
ules and contracts filed were not com- 
plete or timely or bona fide. Since 
it was coercively controlled, Monta- 
na-Dakota could neither file rates 
that were truly reasonable nor pro- 
test unreasonable rates filed on its 
behalf.” While it is true that the 
Commission cannot fix rates retro- 
spectively or award damages, and 
therefore can afford no adequate 
remedy to petitioner, he observes 
that there is no similar disability for 
the courts which do not need explicit 
statutory authorization for familiar 
remedies to enforce statutory obliga- 
tions. “We do not think it likely that 
Congress intended that there should 
be no relief for this kind of tamper 
ing with the federal regulatory 
scheme other than that which might 
be afforded by the corporation law 
of the forty-eight States” he said. To 
allow civil relief in this situation 
would not interfere with the admin- 
istrative remedies contemplated in 
the Act, he notes. He would have 
remanded the case to the District 
Court for further proceedings with 
instructions to request determination 
by the Commission of the matters pe- 
culiarly within its competence. 

The case was argued by William 
D. Mitchell for the petitioner, and 
by Jacob M. Lashly for the respond- 
ent. 


LABOR LAW 


Failure of Officers of ClO To Sign 
Non-Communist Affidavits Held To 
Bar Affiliated Local Union from 


Services of National Labor Relations 
Board 

® National Labor Relations Board v. 
Highland Park Manufacturing Com- 


pany, 341 U.S. 322, 95 L. ed. Adv. 
Ops. 680, 71 S. Ct. 758, 19 U. S. Law 
Week 4299. (No. 425, decided May 
14, 1951.) 

The United States Court of Ap 


peals for the Fourth Circuit denied a 
petition by the National Labor Re- 
lations Board for enforcement of an 
order of the Board requiring the re- 
spondent to bargain collectively with 
the Textile Workers Union, an afhili- 
ate of the Congress of Industrial 
Organizations. Officers of the Textile 
Workers Union had filed the non- 
Communist affidavits required by 
the Taft-Hartley Act; officers of the 
C.1.O. had not. The Court of Ap- 
peals reasoned that the failure of the 
C.1.0. officers to sign the affidavits 
barred its affiliate from using the fa- 
cilities of the Board. The correctness 
of this ruling was carried to the Su- 
preme Court by writ of certiorari. 
The Act requires non-Communist 
affidavits of each officer of a labor 
organization requesting the services 
of the Board and of “the officers of 
any national or international labor 
organization of which it is an affiliate 
or constituent part... .” The Board 
contended that this phrase did not 
refer to the C.I.O. because it is re- 
garded in labor circles as a federation 
rather than as a national or interna- 
tional union. 

Speaking for the Supreme Court, 
Mr. Justice JACKSON rejected this 
argument. He points out that the 
C.1.O. is admittedly a labor union 
and ‘one of nation-wide jurisdiction, 
operation and influence, whatever its 
internal composition. He declares: 
“If Congress intended geographic ad- 
jectives to have a structural conno- 
tation or to have other than their 
accepted meaning, it 
would and should have given them a 


ordinarily 


special meaning by definition.” 


The Board further contended that 
its administrative determination that 
the petitioning union had complied 
with the provisions of the Act was 
not judicially reviewable at the in- 
stance of the employer. Mr. Justice 
Jackson found no merit in this. “It 
would be strange indeed if the courts 
were compelled to enforce without 
inquiry an order which could only 
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result from proceedings that, under 
the admitted facts, the Board. was 
forbidden to conduct” he stated. 

Mr. Justice BLACK took no part in 
the consideration or decision of the 
case. 

\ dissenting opinion by Mr. Jus- 
tice FRANKFURTER Called attention to 
the fact that the National Labor Re- 
lations Board viewed the phrase “na- 
tional and international organiza- 
tion” as a term of art referring to 
autonomous national and interna- 
tional organizations of workers 
which in federation constitute the 
C.1.0. and the A.F. of L. On the 
principle that technical terms should 
be given their specialized meaning 
in the absence of contrary indica- 
tions, he said he would reverse, re- 
lying upon the following finding of 
the Board: “We are familiar with no 
use of the term ‘national or interna- 
tional labor organization’ which in- 
cludes parent federations such as the 
AFL or the CIO within its meaning. 
On the contrary, every definition o1 
description of the structure of these 
two federations clearly indicates that 
the AFL and the CIO are different 
from ‘national’ or ‘international’ la- 
bor organizations.” 

A dissenting opinion by Mr. Jus- 
tice Douctias also approves the ad- 
ministrative construction of the stat- 
utory language. In his view, the affi- 
davit provision applies to the C.I.0. 
only when it has such power and 
control over its constituent as to 
stand in the position of a national 
or international labor organization. 

The case was argued by Mozart G. 
Ratner for the Board, and by White- 
ford §. Blakeney for the respondent. 


MONOPOLIES 


Minimum Price Contracts Made in 
Pursuance to State Fair Trade Act 
Held To Be Illegal Under Sherman Act 
® Schwegmann Brothers v. Calvert 
Distillers Corporation, Schwegmann 
Brothers v. Seagram Distillers Corpo- 
ration, 341 U. S. 384, 95 L. ed. Adv. 
Ops. 684, 71 S. Ct. 745, 19 U. S. Law 
Week 4301. (Nos. 442 and 443, de- 
cided May 21, 1951.) 

Respondents were distributors of 


gin and whiskey who sold their prod- 
ucts to wholesalers in Louisiana. 
They attempted to maintain uniform 
retail prices for their products by 
persuading retailers to sign price- 
fixing contracts in which the buyers 
agreed not to resell below the prices 
fixed in respondents’ 
Petitioner, a retailer in New Orleans, 


schedules. 


refused to sign such a contract and 
sold respondents’ products at a cut- 
rate price. Respondents sought an 
injunction in the United States Dis- 
trict Court to restrain petitioner 
from making sales at prices below 
those fixed in the schedules. By a di- 
vided vote, the Court of Appeals 
afirmed a district court judgment 
granting the injunction. 

Mr. Justice DoucLas, speaking for 
the Supreme Court, reversed, holding 
that the price-fixing contracts vio- 
lated the Sherman Antitrust Act. 
Respondents based their theory on 
the Miller-Tydings Amendment to 
the Sherman Act, which excepts 
from the operation of the federal an- 
titrust statutes “contracts or agree- 
ments prescribing minimum prices 
for the resale [of specified commodi- 
ties when] contracts or agreements 
of that description are lawful as ap- 
plied to intrastate transactions” un- 
der local law. Respondents argued 
that this language immunized their 
contracts since Louisiana had a stat- 
ute permitting 
minimum resale prices. To this, Mr. 
Justice Douctas said that the Louis- 
iana statute went further than the 
Miller-Tydings Act, since it con- 
demned as “unfair competition” a 
sale at less than the price stipulated 
in the fair-trade contracts even 
though the seller was not a party to 
one of the contracts. Justice DouGLAs 
said that the absence of this “non- 
signer” provision from the Miller- 
Tydings Act was fatal to respond- 
ents’ contention that it legalized 
whatever state law made legal. He 
observed that if respondents’ view 
were correct, “once a distributor ex- 


contracts setting 


ecuted a contract with a single re 
tailer setting the minimum resale 
price for a commodity in the state, all 
other retailers could be forced into 
line”. As he read the Miller-Tydings 
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Act, it “expressly continues the pro- 
hibitions of the Sherman Act against 
‘horizontal’ price fixing by those in 
competition with each other at the 
same functional level”. Respond- 
ents’ theory would have a “vast and 
devastating effect on Sherman Act 
policies” in his view. He concluded 
his opinion by examining the legis- 
lative history of the Miller-Tydings 
Act at some length to buttress his 
holding that Congress did not in- 
tend it to carve out such a “vast ex- 
ception” from the Sherman Act. 

Mr. Justice JACKSON, in a concur- 
ring opinion in which Mr. Justice 
MINTON joined, said that he would 
rest the decision on the language of 
the Miller-Tydings Act, on the 
ground that this was not a case for 
resort to legislative history to de- 
termine the meaning of the statutory 
language. . 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice Black and Mr. Jus- 
tice Burton, dissented. He found the 
decision of the Court contrary to the 
language of the Miller-Tydings Act 
and its legislative history. Noting 
that there were forty-two state laws in 
effect when the Miller-Tydings Act 
was passed and that each of them had 
a “nonsigner” clause similar to that 
in Louisiana, Justice FRANKFURTER 
held that the purpose of the Miller- 
Tydings Act was to make the main- 
tenance of minimum resale price 
contracts legal to the extent that they 
were legalized by state law. 

The cases were argued by Saul 
Stone and John Minor Wisdom for 
the petitioners, and by Monte M. 
Lemann for the respondents. 


STATES 


Federal Statute Granting Cause of 
Action for Civil Damages To One 
Deprived of Constitutional Rights 
Under Color of Law Held Not To 
Apply to Suits Against Members of 
State Legislature Conducting Investi- 
gation of Un-American Activities 

=" Tenney v. Brandhove, 341 US. 
367, 95 L. ed. Adv. Ops. 699, 71 S. 
Ct. 783, 19 U. S. Law Week 4309. 
(No. 338, decided May 21, 1951.) 
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This action was brought in the 
United States District Court by 
Brandhove against members of a 
committee on un-American activities 
of the California legislature. The 
committee had summoned Brand- 
hove to appear before it after he 
had circulated among members of 
the legislature a petition that con- 
tained statements in conflict with 
testimony previously given by him. 
Brandhove appeared before the com- 
mittee but refused to testify. For 
this, he was prosecuted for contempt 
in the state courts but the case was 
dropped when the jury failed to re- 
turn a verdict. Brandhove alleged 
that the committee hearing “was not 
held. for a legislative purpose” but 
was designed to intimidate him and 
prevent him from exercising his con- 
stitutional rights of free speech and 
to petition the legislature for a re- 
dress of grievances. He sought re- 
dress under Sections 43 and 47 of the 
United States Code, which provide 
a civil remedy for deprivation of con- 
stitutional rights under color of law 
and for conspiracy to deprive a citi- 
ven of such rights. 

The Supreme Court, by Mr. Jus- 
tice FRANKFURTER, held that Sections 
43 and 47 do not create civil liability 
against members of the legislature 
where they are acting in a field that 
is traditionally one of legislative 
concern, Justice FRANKFURTER’s opin- 
ion is based on the history of the 
legislator’s privilege to be free from 
arrest or civil process for what he 
says or does in legislative proceed- 
ings. He declares that the general 
language of the statute, which was 
enacted in 1871 as a means of enforc- 
ing the Fourteenth Amendment, can 
hardly have been meant to overturn 
the tradition of legislative freedom 
written into the Federal Constitu- 
tion and the constitutions of forty- 
one states, even if Congress had the 
power to limit the freedom of state 
legislators. In reply to Brandhove's 
contention that the petitioners were 
acting beyond the sphere of legiti- 
mate legislative activity, Mr. Justice 
FRANKFURTER says that investigations 
are an established part of the legisla- 
tive function. “The courts should not 
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go beyond the narrow confines of de- 
termining that a committee’s in- 
quiry may fairly be deemed within 
its province. To find that a commit- 
tee’s investigation has exceeded the 
bounds of legislative power it must 
be obvious that there was a usurpa- 
tion of functions exclusively vested 
in the Judiciary or the Executive” 
he declared. 


In a concurring opinion, Mr. Jus- 
tice BLack declared that, while he 
was in substantial agreement with 
the Court’s opinion, he thought it 
important “to emphasize what we do 
not decide here”. He says that a 
holding that the members of the 
committee cannot be sued “is not a 
holding that their alleged persecu- 
tion of Brandhove is legal conduct”. 
As an example, he said that if 
Brandhove were charged with per- 
jury or contempt for his conduct be- 
fore the committee, he would certain- 
ly be able to urge the unconstitution- 
ality of the committee’s actions or of 
the resolution creating it. He de- 
clared that the powers given the 
committee perhaps exceeded con- 
stitutional bounds and saw nothing 
in the Court’s language that sanc- 
“a legislative inquisition of 
the type apparently authorized by 
this resolution”. 


tioned 


In a dissenting opinion, Mr. Jus- 
tice Doucas agreed with the Court's 
statement of general principles but 
said that he could not agree that “all 
abuses of legislative committees are 
solely for the legislative body to 
police”. He finds in the Court's opin- 
ion an implication that “the actions 
of those committees have no limits 
in the eyes of the law”. Declaring 
that it was the purpose of the stat- 
ute, which Brandhove invoked, to 
secure federal rights against invasion 
by officers and agents of the states, 
he said that he could see no reason 
why any officer of government 
should be higher than the Constitu- 
tion from which all rights and privi- 
leges of an office obtain. 


The case was argued by Harold C. 
Faulkner for the petitioners and by 
Martin J. Jarvis and Richard O. 
Graw for respondent. 





RADIO COMMUNICATIONS 


Federal Communications Commis- 
sion’s Order Adopting Standards for 
Color Television Broadcasts Held 
Valid 


® Radio Corporation of America vy. 
United States, 341 U.S. 412, 95 L. ed. 
Adv. Ops. 765, 71 S. Ct. 806, 19 U.S. 
Law Week 4337. (No. 565, decided 
May 28, 1951.) 


In this action, Radio Corporation 
of America challenged the decision 
of the Federal Communications Com- 
mission to adopt the color system for 
television broadcasting proposed by 
Columbia Broadcasting System in- 
stead of the system proposed by RCA. 
It was contended before a three-judge 
district court that the FCC order had 
been entered arbitrarily and caprici- 
ously, without the support of sub- 
stantial evidence and against the 
public interest and contrary to law. 
The district court sustained the Com- 
mission in a summary judgment from 
which one judge dissented. (See 36 
A.B.A.J. 1030, December, 1950; 37 
A.B.A.J. 64, 150, January, February, 
1951.) 


On direct appeal, the Supreme 
Court affirmed, speaking through Mr. 
Justice Biack. In answer to RCA’s 
argument that the district court 
failed to review the record as a whole 
and that its decision should be sum- 
marily reversed for that reason, Mr. 
Justice BLACK says that the district 
court had heard oral argument for 
three days and had deliberated five 
weeks before handing down its deci- 
sion. He declared that its opinion 
showed a familiarity with the case 
that only a careful study of the whole 
record would have made possible. 


Turning to the merits, Mr. Justice 
BLack said that RCA’s argument 
boiled down to the question whether 
the FCC erred as a matter of law 
“in concluding that the CBS color 
system had reached a state of develop- 
ment which justified its acceptance 
to the exclusion of RCA’s and that of 
others”. In sustaining the Commis- 
sion, Mr. Justice BLAcK said that the 
extensive development of black-and- 
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white TV had been due to the fact 
that the FCC had promulgated a 
“single set of long-range high-quality 
standards” upon which manufactur- 
ers could build. The principal objec- 
tion to the CBS color system, he said, 
was that it is incompatible with the 
present black-and-white system—that 
is, existing television sets cannot re- 
ceive color broadcasts without con- 
siderable adjustment. ““The Commis- 
sion thought that further delay in 
making color available was too high 
a price to pay for possible “compati- 
bility’ in the future, despite RCA’s 
claim that it was on the verge of 
discovering an acceptable ‘compat- 
ible’ system”, Mr. Justice BLACK ex- 


plained. In view of the Commission's 
“special familiarity” with the prob- 
lem, its decision after hearing evi- 
dence on all sides should not be 
judicially overruled merely because 
courts might disagree with the wis- 
dom of the Commission’s ruling, Mr. 
Justice BLack declared. 

Mr. Justice FRANKFURTER, dubi- 
tante, characterized the Commission’s 
actions as a decision that the Ameri- 
can public could not wait a little 
longer for color TV, even with the 
prospect of a development in the 
field that would serve the public in- 
terest more than that adopted. “Sure- 
ly what constitutes the public inter- 
est on an issue like this is not one of 
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those expert matters as to which the 
courts properly bow to the Commis- 
sion’s expertness” he said. Declaring 
that the only basis for the Commis- 
sion’s order is the fact that there is 
no great assurance of early success 
in perfecting a “compatible” color 
system, Mr. Justice FRANKFURTER 
says that he questions the reason- 
ableness of such a prediction in the 
light of experience with technologi- 
cal advances. 

The case was argued by John T. 
Cahill, Simon H. Rifkind and Alfred 
Kamin for appellants, and by Philip 
B. Perlman, the Solicitor General, 
Samuel I. Rosenman, A. L. Schapiro 
and B. C. Schiff for appellees. 








Courts, Departments and 


Agencies 








Administrative Law . . . Federal Com- 
munications Commission . . . television 
. rule-making 
power of FCC may be used to set up 
table of television station assignments 
and to designate and reserve channels 
for use by noncommercial educational 
television stations. 
= In re Amendment of §3.606 of the 
Commission’s Rules and Regula- 
tions, etc., Dkt. Nos. 8736, 8975, 
9175, 8976, FCC, July 12, 1951. 
Statutory authority for the Federal 
Communication Commission’s adop- 
tion as part of its rules and regula- 
tions of a table of television station 
assignments, and its designation and 
reservation of certain channels for 
use by noncommercial educational 
television stations was found by the 
Commission in §303 of the Commu- 


station assignments . . 


nications Act. That section directs the 
Commission to classify radio stations, 
prescribe the nature of the service 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 


they are to render, determine the lo- 
cation of stations and establish areas 
to be served by any station. The 
Sommission noted that the authority 
is to be exercised “from time to time, 
as public convenience, interest, or 
necessity requires” and under §§303 
(f) and (r) it may be exercised 
through the medium of rule-making. 

It was objected that the proposed 
rules deprived an applicant of the 
hearing to which he is entitled under 
§309 (a), but the Commission said 
that that argument would “negate 
any Commission authority to adopt 
binding rules in the radio field, since 
all such rules, would under such 
reasoning, be open for reconsidera- 
tion in licensing proceedings”. The 
contention that §8307(b) was vio- 
lated because the Commission had il- 
legally distributed television assign- 
ments before rece'ving applications 
therefor was also found to be without 
merit. Section 307(b) directs a fair, 
efficient and equitable distribution of 
radio services among states and com- 
munities upon the receipt of appli- 
cations for license’, but in the Com- 
mission’s view, that provision is 
merely a statement of policy cover- 


ing the grant of licenses and does not 
prohibit the exercise of rule-making 
power to effectuate that policy. Fur- 
thermore, such an_ interpretation 
would nullify the specific authority 
granted in §§303(d), (f) and (r) to 
determine the location of stations 
in a rule-making procedure. 

The chief contention advanced 
against the Commission’s authority 
to designate and reserve channels 
for use by noncommercial education- 
al television stations was that the 
proposal was inconsistent with §307 
(c) of the Act. That section provides 
that the Commission shall make a 
study of the question of whether 
Congress should direct the Commis- 
sion to allocate facilities for non- 
profit programs. It was argued that 
this provision indicated that in the 
absence of specific congressional man- 
date the Commission could not re- 
serve facilities for noncommercial 
educational use. However, the Com- 
mission held that the legislative his- 
tory of the section indicated that 
Congress intended to give the Com- 
mission discretionary authority to 
reserve channels for noncommercial 
use. 
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Commissioner Jones filed a dis- 
senting opinion in which he stated 
that the geographical allocation plan 
was an inflexible proposal, not of 
general applicability. He believed 
that the “Act requires a reasonable 
interplay between rule making and 
ad hoc proceedings” and that since 
the characteristics of television vary 
from city to city with varying factors 
of terrain, tropospheric transmission 
and areas of development the Com- 
mission could not legally use the rule- 
making procedure in this instance. 


Constitutional Law . . . personal, polit- 
ical and civil rights . . . released time 
program allowing children to be ex- 
cused from public schools one hour 
a week for religious instruction held 
constitutional . . . McCollum case not 
controlling since there was no ap- 
proval or supervision of religious 
teachers by school authorities, instruc- 
tion was given outside school grounds 
and there was no solicitation of pupils 
for religious instruction in school 
buildings. 

® In re Zorach et al. v. Clauson, Jr. 
et al., Constituting the Board of Edu- 
cation of the City of New York et 
al., and Greater New York Coordi- 
nating Committee on Released Time 
of Jews, Protestants and Roman 
Catholics, N.Y. Ct. of Appeals, July 
11, 1951, Froessel, J. 

In this case the New York City re- 
leased time program which permits 
parents to withdraw their children 
from the public schools one hour a 
week to receive religious instruction 
was held constitutional. The pro- 
gram had existed for many years 
without statutory authority, but in 
1940 Subdivision 1-b of §3210 was 
added to the Education Law permit- 
ting absence for religious observance 
and education “under rules that the 
commissioner [of education] shall 
establish”. Pursuant to this provision 
the Commissioner promulgated rules 
permitting pupils to be absent for 
religious education one hour each 
week upon the written request of 
their parents or guardians. Addi- 
tional rules were established by the 
New York City Board of Education. 
However, parents of children attend- 
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ing public schools who did not avail 
themselves of the program, relying 
primarily on McCollum v. Board of 
Education, 333 U.S, 203, contended 
that the statute violated the First 
Amendment of the Federal Constitu- 
tion and §3 of Article | of the State 
Constitution. 

After comparing the Champaign 
program held unconstitutional in the 
McCollum case and the New York 
City program, the Court stated that 
the McCollum decision was not con- 
trolling since the facts in the two 
cases were so radically different. 
Judge Froessel noted that in the Mc- 
Collum case there was a close co- 
operation between the school author- 
ities and religious bodies. Religious 
training took place on school proper- 
ty, pupils taking religious instruction 
were segregated according to faiths, 
school officials approved and super- 
vised the religious teachers, pupils 
were solicited in school buildings for 
religious instruction and registration 
cards were distributed by the school. 
On the other hand, under the New 
York City program established by the 
Education Commissioner and New 
York City Board, the Court stated 
that “there is neither supervision nor 
approval of religious teachers and no 
solicitation of pupils or distribution 
of cards. The religious instruction 
must be outside the school buildings 
and grounds, There must be no an- 
nouncement of any kind in the pub- 
lic schools relative to the program 
and no comment by any principal or 
teacher on the attendance or non- 
attendance of any pupil upon re- 
ligious instruction.” Judge Froessel 
believed that the McCollum decision 
limited itself to the particular facts 
and did not hold all released time 
programs per se unconstitutional. He 
noted that the Justices who wrote 
in the case were careful to place ex- 
plicit boundaries on their determina- 
tions. 

“Binding precedent” was found in 
People ex rel. Lewis v. Graves, 245 
N.Y. 195. In that case a released 
time program in the City of White 
Plains was unanimously held consti- 
tutional as against claims that it 
contravened the federal and state 


constitutions. In discussing the con- 
stitutional question the Court as- 
serted that the so-called “wall of sep. 
aration” between church and state 
“does not mean that every state 
action remotely connected with reli- 
gion must be outlawed”. Judge 
Froessel pointed out that the First 
Amendment not only forbids laws 
“respecting an establishment of reli 
gion” but also laws “prohibiting the 
free exercise thereof”. He believed 
that the courts must consider the 
rights of parents who wish their chil 
dren to have religious instruction. 
For example, refusal to excuse chil- 
dren on Holy Days of their faith 
would clearly be an unconstitutional 
abridgment of freedom of religion, 
he stated. 

Chief Judge Loughran concurred 
upon the authority of People ex rel. 
Lewis v. Graves, supra. 

Judge Desmond concurred in a 
separate opinion. He questioned pe- 
titioners’ standing to bring the pro- 
ceeding, believing that the release 
of other parents’ children under a 
program which does not involve the 
use of public buildings, property or 
funds did not impinge on any of 
their “rights”. Regarding the consti- 
tutional question, Judge Desmond 
laid the facts of the released time 
system against the words of the First 
Amendment and did not find in the 
program “an establishment of reli- 
gion” or a prohibition of “the free 
exercise thereof”. A total separation 
of religion and government has nev- 
er existed in this country, he stated, 
and the right of parents to control 
the education of their children and 
to have them taught religion is “ab- 
solute”. Furthermore, he found no 
basis in the history of the drafting 
and adoption of the First Amend- 
ment for the broadened scope that 
amendment received in Everson v. 
Board of Education, 330 U.S. 1, and 
the McCollum decision. 

Judge Fuld dissented. He stated 
that the wall of separation between 
church and state was breached by a 
program that permits religious edu- 
cation on public school time, al- 
though not on public school proper- 
ty. He stated that the case came 











withi 
decisi 
First 
progt 
New 
but 

concl 
it en 
and ¢ 
tact | 
decla 
case, 
contr 


Court 
statut 
Mong 
as vic 
Calife 
" Gr 
or Ci 
1951, 

Ac 
lO an 
casial 
in Ne 
the } 
inter 
rhe | 
Neva 
held 
const 
reliec 
Cour 
32 C 
Dece 
simil 
the ¢ 
Fede 
Cour 
decla 
inval 
Cons 
court 
subje 


Labo 
non- 
secur 
labor 
with 

sions 
bars 

"In 
Forg 
Brot. 







d- 
at 


ad 


ed 
en 


u- 
al- 
or. 
ne 








within the scope of the McCollum 
decision and its interpretation of the 
First Amendment. The Champaign 
program differed in detail from the 
New York City program, he stated, 
but he believed that “the court’s 
conclusion and the principles which 
it ennunciated are broad in scope 
and clearly reach beyond the precise 
fact situation there presented”. He 
declared that since the McCollum 
case, the Lewis decision is no longer 
controlling, 


Courts . . . conflict of laws . . . Nevada 
statute prohibiting marriages between 
Mongolians and Caucasians held void 
as violation of Federal Constitution by 
California court. 

" Gregory v. Gregory, Calif. Superi- 
or Ct., Los Angeles County, July 3, 
1951, Willis, J. 

Action was brought in California 
.o annul a marriage between a Cau- 
casian and Mongolian entered into 
in Nevada in violation of §10197 of 
the Nevada statutes which prohibits 
intermarriage between the two races. 
rhe Court, noting the absence of any 
Nevada decisions on the question, 
held that the Nevada statute was un- 
constitutional. In so ruling the Court 
relied on the California Supreme 
Court’s decision in Perez v. Lippold, 
32 Calif. (2d) 711 (34 A.B.A.J. 1128; 
December, 1948), which held that a 
similar California statute violated 
the equal protection clause of the 
Federal Constitution. It was the 
Court's position that the power to 
declare a statute of a foreign state 
invalid for violation of the Federal 
Constitution “is inherent in any 
court having jurisdiction over the 
subject matter and parties”. 


Labor Law . . . contract bar rule . . . 
non-Communist affidavits . . . union 
security contract executed while parent 
labor federation was not complying 
with non-Communist affidavit provi- 
sions of National Labor Relations Act 
bars rival union's election petition. 

" In re Ford Motor Co. (Canton 
Forge Division) and International 
Brotherhood of Blacksmiths, Drop 





Forgers and Helpers, AFL, Case No. 
8-RC-935, NLRB, August 3, 1951. 
By a vote of three-to-one, the Na- 
tional Labor Relations Board va- 
cated its previous decision of July 11, 
1951, in this case, and ruled that a 
parent labor federation’s failure to 
comply with the non-Communist af- 
fidavit provisions of the National La- 
bor Relations Act at the time of a 
member union’s union authorization 
election does not prevent a union- 
security agreement, executed follow- 
ing the election, from barring a rival 
union’s petition for an election. At 
the time of the election the member 
union had complied with the filing 
requirements and under the Board's 
interpretation of the Act compliance 
by parent federations of internation- 
al unions was not necessary. How- 
ever, on May 14, 1951, the Supreme 
Court held in NLRB vy. Highland 
Park Mfg. Co., 71 S. Ct. 758, that the 
Board had erred in its interpretation 
and ruled that the filing provisions 
of the Act required compliance by 
parent federations of affiliated unions. 
The specific question presented in 
this case was whether a union secu- 
rity contract unlawfully authorized 
by the Board prior to the Highland 
Park decision barred an election 
petition filed by a rival union. In C. 
Hager & Sons Hinge Mfg. Co., 80 
NLRB 163, the Board made an ex- 
ception to the contract bar rule and 
refused to permit a contract contain- 
ing an illegal union-security clause 
to operate as a bar. But, conceding 
that the Board’s authorization of the 
contract here questioned was ille- 
gal, the majority of the Board never- 
theless asserted that the contract bar 
rule is merely an administrative de- 
vice which the Board, in the exer- 
cise of its discretion, may apply when 
a union in good faith has fully com- 
plied with the filing requirements of 
the Act as interpreted by the Board. 
Citing various court opinions, the 
Board. stated: “We are now con- 
vinced that our earlier decision did 
not give enough weight to funda- 
mental equitable principles estab 
lished by the courts in comparable 
situations which show a clear disposi- 
tion to protect and save affirmative 
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action taken in reliance upon erro- 
neous administrative assurance. .. .” 
However, emphasis was placed on 
the fact that the decision was limited 
to representation cases where the 
question was the application of the 
contract bar rule and no issues which 
might be presented in an unfair 
labor practice proceeding were de- 
cided. 

The opinion was signed by Board 
Members Houston, Murdock and 
Styles. 

Member Reynolds dissented, stat- 
ing that “whatever the equities may 
be” the Highland Park decision 
necessitated a holding that the ille- 
gal union-security contract was not 
a bar. He also stated that the ma- 
jority decision did not negate the 
practical necessity of reholding a 
union-authorization election since 
the contract could not be relied upon 
as a defense in an unfair labor prac- 
tice case. 


Labor Law . . . government employees 
. . . teachers’ union cannot engage in 
strikes but can demand recognition 
and bargain collectively on matters 
within the legal discretion of the 
board of education. 

®" Norwalk Teachers’ Assn. v. Bd. of 
Education of the City of Norwalk, 
Conn. Sup. Ct. of Errors, July 30, 
1951, Jennings, J. 

In this case an action for a declara- 
tory judgment was brought to de- 
termine, inter alia, the right of teach- 
ers to organize a union and to engage 
in strikes or other concerted action. 
The Court, after noting that few 
cases have presented the question 
to courts of last resort, unanimously 
ruled that unions of government em- 
ployees could not strike to enforce 
their demands since they are “agents 
of government” and serve the public 
welfare. Justice Jennings, writing for 
the Court, said: “To say that they 
can strike is the equivalent of saying 
that they can deny the authority of 
government and contravene the pub- 
lic welfare.” He emphasized that 
“Under our system, the government 
is established by and run for all of 
the people, not for the benefit of 
any person or group. . . . The drastic 
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remedy of the organized strike to 
enforce the demands of unions of 
government employees is in direct 
contravention of this principle.” 

However, since there is no statu- 
tory prohibition of the right to or- 
ganize labor unions, the Court held 
that teachers could organize them- 
selves in unions, demand recognition 
and bargain collectively, provided 
that the demands are kept within 
legal bounds. Pointing out that the 
teachers could not organize for all 
the purposes for which employees in 
private enterprise may unite, the 
Court said: “It means nothing more 
than that the plaintiff may organize 
and bargain collectively for the pay 
and working conditions which may 
be in the power of the board of edu- 
cation to grant.” 

Concerning the power to enter 
into an agreement to arbitrate dis- 
putes, the Court said that arbitra- 
tion of specific disputes was permis- 
sible, but general agreements to sub- 
mit all disputes to arbitration might 
commit the board of education “to 
surrender the broad discretion and 
responsibility reposed in it by law”. 


Labor Law . . . National Labor Rela- 
tions Act . . . members of employers’ 
associations may lay off or lock out, 
but not discharge, employees who were 
members of a union striking against 
one individual member . . . union's 
separate negotiations and strike held 
not refusal to bargain with associ- 
ations or coercion in choice of bar- 
gaining representative. 

® Morand Brothers Beverage Co. et 


al. v. National Labor Relations 
Board, C.A. 7th, July 238, 1951, 
Lindley, C.J. 

Petitioners, liquor wholesalers, 


sought to set aside an order of the 
National Labor Relations Board di- 
recting them to make _back-pay 
awards to their salesmen-employees 
and to cease and desist from restrain- 
ing or coercing their employees in 
the exercise of the rights guaranteed 
them by §7 of the National Labor 
Relations Act (36 A.B.A.J. 1031; De- 
cember, 1950). Petitioners had bar- 
gained collectively on an associa- 
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tion-wide basis with the union that 
represented their salesmen, but 
when negotiations for a new contract 
reached an impasse the union sent 
directly to each petitioner a copy of 
a proposed individual contract. 
These were refused, and the union 
then struck against one of the peti- 
tioners, the Old Rose Distributing 
Company. In response petitioners 
sent to each salesman a letter stating 
that they considered the strike 
against Old Rose as one against 
them all and requested the salesmen 
“to turn over to us immediately any 
records, papers, credentials or mon- 
ies that you may have belonging to 
us”. Having received these letters 
many of the salesmen did not report 
for work, and some who did were 
told that they were “fired”. The dis- 
pute was later settled, but prior to 
that time the Board’s General Coun- 
sel charged petitioners with the dis- 
criminatory discharge of all their 
salesmen-employees. 

The Trial Examiner found that 
the employees of Old Rose were dis- 
charged, and the employees of the 
other petitioners locked out in viola- 
tion of §§8 (a) (1) and 8 (a) (3). Pe- 
titioners contended, inter alia, that 
the union itself, by its strike against 
Old Rose and submission of pro- 
posed contracts to individual peti- 
tioners, had violated §§8 (b) (1) (B) 
and 8(b) (3), in that they had 
coerced each petitioner in the selec- 
tion of its bargaining representative 
and had refused to bargain collec- 
tively with petitioners’ bargaining 
representative, the associations. 

The Court upheld the Board’s rul- 
ing that the union had not been 
guilty of unfair labor practices. It 
stated that the strike against Old 
Rose was an economic one, not in- 
tended to force the selection of a 
different bargaining representative, 
and the separate contracts were not 
indications of a refusal to continue 
bargaining on an association-wide 
basis. 

Turning to the question as to 
what “retaliatory measures were 


available to petitioners”, the Court 
stated that petitioners were justified 
in viewing the strike against Old 


Rose as one against them all. The 
Court ruled that the employers had 
“a right to counter the strike’s ef. 
fectiveness by laying off, suspending 
or locking out their salesmen . 
because the lockout should be rec- 
ognized for what it actually is, ice., 
the employer’s means of exerting 
economic pressure on the union, a 
corollary of the union’s right to 
strike’. However, in the instant case, 
the Board had found that petition- 
ers’ employees were discharged, and 
not merely locked out or laid off. 
The Court said that an employer's 
discharge of his employees because 
of their union activities is an unfair 
labor practice, but here the Trial 
Examiner had significantly found 
that the employees of all peti- 
tioners other than Old Rose had 
been “locked out”, rather than dis- 
charged. Furthermore, all the sales. 
men were s!) »sequently reinstated, 
tending to show, the Court stated, 
that they were only laid off tempo- 
rarily. The case was remanded to 
the Board to make a finding on the 
question of whether the employees 
had been temporarily locked out or 
discharged, and also, if discharged, 
whether a back-pay award would 
tend to effectuate the policies of the 
Act. 


In a footnote the Court noted that 
it was aware that the Board has tak- 
en a contrary position in the Davis 
Furniture Co. case, 94 NLRB No. 
52 (37 A.B.A.J. 534; July, 1951). 


Further Proceedings in Cases Reported 
in This Division. 

# On July 23, 1951, the United 
States Court of Appeals for the Sec- 
ond Circuit, in the case of Baumet v. 
U.S.—Insurance (36 A.B.A.J. 59; Jan- 
uary, 1950) affirmed a judgment of 
the United States District Court for 
the Southern District of New York 
holding that the widow of a deceased 
beneficiary of a National Service Life 
Insurance policy herself stood in 
loco parentis to the insured and was 
entitled to both past and future in- 
surance installments, rather than the 
insured’s natural father. 

(Continued on page 788) 
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# Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Tax Problems Arising from Violations 
of Federal Price Controls 


® Once again tax problems may arise 
because of federal controls over the 
prices of goods, services and compen- 
sation. The activities of the O. P. A. 
during World War II have resulted 
so far in the issuance of decisions in 
about twenty-two tax cases and the 
publication of about seven rulings by 
the Bureau of Internal Revenue. It 
can hardly be hoped that there will 
be fewer under the Defense Produc- 
tion Act of 1950. 

The World War II cases and rul- 
ings primarily considered the de- 
ductibility of payments made on ac- 
count of alleged violation of ceiling 
prices. They can be broken down in- 
to: (a) payments of fines or payments 
in compromise of claims by the 
O. P. A. or consumers; (b) overceil- 
ing payments for goods and services; 
(c) overceiling compensation pay- 
ments; and (d) payments of attorneys’ 
fees in connection with the above 
payments. 

Payments by way of fines and com- 
promises are disallowed as deduc- 
tions, if such deductions would frus- 
trate public policy. The principles 
have been laid down in Jerry Ross- 
man Corporation v. Commissioner, 
175 F. (2d) 711 (2d Cir. 1949), and 
National Brass Works, Inc. v. Com- 
missioner, 182 F. (2d) 526 (9th Cir. 
1950). Such payments are not deduct- 
ible unless the overceiling charges 
were innocent and not the result of 
negligence. The Bureau of Internal 
Revenue had previously ruled that 
payments to consumers (other than 
the United States) were deductible, 
I.T. 3627, 1943 Cum. Bull. 111, and 
that payments to the United States 
were deductible if the violations oc- 
curred between January 30, 1942, and 





July 31, 1942, 1.T. 3627, supra, or if 
the consumer had a right of action, 
1.1. 3630, 1943 Cum. Bull. 113. 


Payments of overceiling prices by 
a purchaser of goods have been held 
includible in cost of goods sold, con- 
trary to the position of the Bureau. 
See Lela Sullenger, 11 T.C. 1076 
(1948) (non acq.), appeal to 5th Cir. 
dismissed, February 20, 1950. Cf. 
Harry Sackstein, 14 T.C. 566 (1950). 
No case has yet arisen where the 
overceiling payment was for goods 
or services which could only be de- 
ducted and not included in the cost 
of goods sold. Possibly the deduction 
would be disallowed. In his dissent 
in the Sullenger case, Judge Disney 
stated that a loss arising from il- 
legal payments could not be de- 
ducted, citing Lawrence A. Wagner, 
30 B.T.A. 1099 (1934). 


Payment of a portion of overceil- 
ing wages was not includible in cost 
of goods in the recent decision of 
Weather-Seal Manufacturing Com- 
pany, 16 T.C. No. 158, promulgated 
June 11, 1951. This decision was 
based on the fact that the National 
War Labor Board, pursuant to its 
power under Section 5 (a) of the Em- 
ergency Price Control Act of 1942, as 
amended, had certified that a portion 
of the overceiling wage payments 
should be disallowed as a cost or ex- 
pense under the revenue laws. Judge 
Tietjens, speaking for the full bench 
of the Tax Court, declared that the 
certified amount was not deductible 
as a business expense because it con- 
stituted unreasonable compensation 
and that deduction of that amount 
would contravene public policy. It 
was immaterial that the payments 


were considered direct labor costs 
and so a part of cost of goods sold; 
the Sullenger case was distinguished. 
The constitutionality of the National 
War Labor Board's power under the 
1942: Price Control Act to certify 
overceiling compensation payments 
for disallowance as deductions was 
upheld. No case has yet ruled on the 
deductibility of overceiling compen- 
sation payments if no disallowance 
certification is made. Since that issue 
was not raised in the Weather-Seal 
case, where only a portion of the 
overceiling wage payments were cer- 
tified for disallowance, presumably 
the remainder was allowed by the 
Bureau. 


Finally, payments of attorneys’ 
fees paid for defending against suits 
brought by the O. P. A. under Sec- 
tion 205 (e) of the 1942 Price Control 
Act have been ruled deductible. 
G.C.M. 24810, 1946-1 Cum. Bull. 55. 

The receipt of overceiling pay- 
ments under a claim of right un- 
doubtedly constitutes income. In fact, 
the Bureau has ruled that it is ordi- 
nary income, and not capital gain, in 
circumstances where Section 117(j) 
would otherwise be applicable. I.T. 
3811, 1946-2 Cum. Bull. 70. This rul- 
ing has not been tested. Perhaps, 
however, income is not received by 
a seller who receives overceiling pay- 
ments and thereafter acknowledges 
liability to restore the excess amount 
to the buyer. 


Such have been the rules applied 
in connection with the 1942 Price 
Control Act. The situation this time 
may be somewhat different, although 
the original Defense Production Act 
of 1950 was not significantly differ- 
ent from the 1942 Price Control Act. 
The original 1950 Act similarly pro- 
vided, 1n Section 405 (b), that the 
President might determine the ex- 
tent to which any wage, salary or 
compensation payments made in vio- 
lation of the Act, or orders or regu- 
lations thereunder, should be disre- 
garded by government agencies in de- 
termining the costs or expenses of 
any employer for the purpose of any 
other law or regulation. This pro- 
vision has been implemented by the 
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Wage Stabilization Board’s Entorce- 
ment Resolution, dated June 13, 
1951, 16 Fed. Reg. 6028. However, the 
1951 amendments (Act of July 31, 
1951, 82d Cong., Ist Sess.) to the 
Defense Production Act, went fur- 
ther than the 1942 Price Control Act 
and provided that the President 
should also prescribe the extent to 
which government agencies should 
disregard and disallow any payment 
for the purchase or receipt of any ma- 
terial or service in violation of the 
Act (see Section 405 (a) ) and also any 
payment by way of fine or compro- 
mise made to the United States or 
to any buyer in compromise or satis- 
faction of any claim for violation of 
ceiling orders (see Section 409 (d) ). 

These provisions should mean that 
hereafter in every case where the ap- 





propriate authority certifies an 
amount of any payment for disal- 
lowance, that amount should be dis- 
allowed, as in the Weather-Seal case, 
whether the amount be included as 
a part of cost of goods sold or as an 
expense. Some question may be 
raised as to whether the Sullenger 
case still would control if the certi- 
fied payment is for goods included in 
cost of goods sold, but it would seem 
not, for Section 405(a) of the Defense 
Production Act, as amended, speaks 
of disallowance for the purposes “of 
any other law or regulation, includ- 
ing bases in determining gain for tax 
purposes”. 

The question still arises whether 
overceiling payments for goods and 
services and payments by way of fine 
or compromise may be deducted if 
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Charles B. Nutting, Editor-in-Charge 








® The following article is, in substance, a statement made by Senator Lehman on 
June 18, 1951, before the Committee on Expenditures in the Executive Departments. 
The importance of the subject matter and the rich background from which the 
Senator speaks make the publication of the statement in these pages appropriate. 





Reforms in Senatorial Procedure 


by Herbert H. Lehman 
United States Senator from New York 


® I have always felt the chief func- 
tion of legislatures to be legislating. 
I know we have developed many 
other vital functions. Some of them 
such as congressional inquiry into 
situations which affect the state of 
the union are of equivalent impor- 
tance—insofar as they lead to correc- 
tive legislation or to enlightenment 
of the public on vital matters affect- 
ing the general welfare in fields 
where the Federal Government has 
proper jurisdiction. 

But in the last analysis, our major 
task is to consider and pass necessary 
laws for the general welfare, to make 
necessary appropriations and to raise 
revenue, to support the Armed 
Forces of the nation and to give the 
Executive the tools and implements 
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he needs to conduct the foreign rela- 
tions of this country and to discharge 
a role of world leadership which the 
course of history has thrust upon us. 

This task is, to my mind, impeded 
by some of our parliamentary prac- 
tices and procedures in the Senate. 
Some of these impediments are based 
on rules of the Senate; others, on 
precedents without the sanction of ei- 
ther rule or reason and still others, 
on a simple neglect of enforcement of 
rules already in existence. This is 
a vast field of inquiry. I do not in- 
tend to go into it exhaustively or 
lengthily, but I should like to touch 
on a few phases of the problem which 
have especially impressed me... . 

I have as great a respect as any 
member for the memorable tradi- 





The 


not certified for disallowance. 
argument can be made that absence 
of certification indicates clearly that 
the payment did not violate public 
policy and so should not be disal. 
lowed. On the other hand, an equally 
strong argument can be made thai 
the matter is then left in the same 
state as it was under the 1942 Price 
Control Act. This contrary argument 
derives force from the fact that ap 
parently in some of the tax cases 
overceiling payments were first 
spotted by the revenue agents rather 
than by the price control agents. 
Consequently, absence of certifica- 
tion may not imply that the pay. 
ment did not violate public policy. 
This, of course, would not be so 
with respect to payments by way of 
fines and compromise. 


tions of the Senate. I cherish and 
take pride in them. These traditions 
have helped to give the Senate its 
envied standing among the parlia- 
mentary bodies of the earth. 


But some of our traditions are less 
envied than others. Take, for ex- 
ample, the tradition of filibuster. | 
need not tell the members of this 
committee that this question has 
been under study and consideration 
for almost as long as there has been a 
United States Senate. 


In the distant past the Senate had 
a rule of the “previous question” as 
the House now has to shut off debate 
by majority vote. That rule was 
abandoned in 1806. We have had 
no comparable rule since. We have 
had rules for closure of debate. We 
still have one—Rule 22. None we 
have had have been effective. None of 
the past versions of the Cloture Rule 
has been as ineffective as the one we 
now have. 


As regularly as the hours there 
have come attempts to enact a truly 
effective rule for closure of debate. 
From the days of Henry Clay down 
to the present, attempts have been 
made and have never succeeded. The 
problem has been to reconcile the 
desirability of full and free debate— 
the right of every member to speak 
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his views and the right of every mi- 
nority to present its viewpoint—as 
against the desirability, nay, the ne- 
cessity, to provide for effective legis- 
lative action, 

We now have on the Statute Books 
in one case at least—in a case directly 
involving the legislative jurisdiction 
of this committee—a strict rule to 
limit debate. In the Reorganization 
Act it is provided that debate on a 
resolution to disapprove a presiden- 
tial reorganization order, shall be 
limited to ten hours, with five hours 
to a side. As far as I am aware, this 
had worked no hardship on free and 
full debate. While I do not sub- 
scribe to this particular method of 
applying cloture—an extremely strict 
one designed for this particular case 
—this precedent clearly recognizes 
the need for effective cloture. What 
is true of the reorganization order 
is also true of a great deal of other 
legislation coming before the Senate. 

Paralysis of legislative action 
through the filibuster in my judg- 
ment is as dangerous to democracy 
as straight-jacket rules curtailing de- 
bate and preventing a minority from 
defending its position in the Senate 
and before the pyblic. 


In March, 1917, President Wood- 
row Wilson, said ‘““The Senate has no 
rules by which debate can be limited 
or brought to an end... . The Senate 
of the United States is the only leg- 
islative body in the world which can- 
not act when its majority is ready 
for action... .” 

And in 1948, the President pro 
tem of the Senate, the late great and 
lamented Arthur Vandenberg, said 
“In the final analysis the Senate has 
no effective cloture rule at all....A 
small, but determined, minority can 
always prevent cloture under exist- 
ing rules... a very few Senators have 
it in their power to prevent Senate 
action on anything. . .”. 

What Senator Vandenberg said in 
1948 is far truer today as a result 
of the Wherry Rule adopted in 1949. 
Today it is not only practically im- 
possible to secure cloture, but it is 
practically impossible to obtain a 
change in the Rule itself—unless an 
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aroused public opinion expresses !t- 
self to such an extent that this un- 
democratic rule will be forthwith 
amended. 

As some of you may know, I, along 
with other members of the Senate, 
have introduced a resolution to 
amend the present Rule 22... . My 
proposal would, I hope, reconcile 
the need to prevent legislative paral- 
ysis with the desirability of free and 
full debate on all the questions which 
come before us. .. . 


There are two other subjects 
which I should like to touch upon 
briefly. . . . One is the question of 
Sections 2 and 4 of Rule 19 and the 
other is the question of germaneness 
in debate. I should like to read the 
pertinent provisions of Rule 19: 

Section 2. No Senator in debate 
shall, directly or indirectly by any 
form of words impute to another Sen- 
ator or to other Senators any conduct 
or motive unworthy or unbecoming a 
Senator. 

Section 4. If any Senator in speak- 
ing or otherwise transgress the rules of 
the Senate, the presiding officer shall, 
or any Senator may, call him to order; 
and when a Senator shall be called to 
order he shall sit down, and not pro- 
ceed without leave of the Senate which 
if granted shall be upon motion that 
he be allowed to proceed in order, 
which motion shall be determined 
without debate. 


On this question, it seems incon- 
ceivable to me that the framers of 
Rule 19 intended the use to which 
it has lately been put . . . namely, 
to permit any member of the Senate 
to be the independent judge of what 
is and what is not a reflection and 
imputation of conduct or motives 
unworthy or unbecoming a Senator. 

Certainly it can be argued, under 
the rule of reason, if not under the 
actual language of Rule 19, that 
some authority—either the majority 
sense of the Senate or the presiding 
officer—should have the right to rule 
on whether language used is, in 
fact, an imputation of conduct or 
motives unworthy or unbecoming a 
Senator. Otherwise, we can have 
parliamentary chaos. One Senator 
could completely disrupt all the 
work of the Senate by invoking Rule 
19 on a fractious or entirely non- 


existent basis and there would be no 
recourse or remedy. 

Certainly a Senate that has sur- 
rounded the right of debate with 
such safeguards of steel—which has 
so jealously protected even the right 
of unlimited debate—could not have 
intended that a single member of 
the Senate should be able to take 
another member off his feet and de- 
prive him of the right of debate by 
invoking Rule 19 at any time even 
without provocation. 

I propose that this committee give 
some attention to the desirability of 
recommending either an amendment 
to Rule 19 or a reinterpretation by 
the Chair in a reasonable and sensi- 
ble manner. 

Finally, we come to the question 
of germaneness or relevancy. No 
single aspect of our proceedings so 
puzzles and amazes the general pub- 
lic as our present practice of permit- 
ting any Senator during the consid- 
eration of almost any question to 
address himself to any subject under 
the sun whether or not it has the re- 
motest reference to the pending ques- 
tion. 

As you know, we have no rule that 
permits this practice. Nor do we have 
a rule to forbid it. In general parlia- 
mentary practice the rule is that de- 
bate shall be germane and addressed 
to the pending subject. In the ab- 
sence of a specific rule, general par- 
liamentary practice should prevail, 
but under a precedent, a rule of the 
Chair dating back to 1872, relevancy 
has not been required in the United 
States Senate. 

I think our proceedings would be 
speeded up very much, our efficiency 
increased and our standing in pub- 
lic regard would be enhanced if we 
reversed this precedent and aban- 
doned this practice. We should en- 
force, within reasonable limitation, 
a rule of relevancy. 

It strikes me as insupportable that 
in the midst of consideration of any 
subject, however vital to the welfare, 
security and fate of this nation or of 
the world, a Senator can, by securing 
recognition, change the course of 
debate and interrupt the continuity 
of consideration. This is not only an 
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imposition on the time of the Senate, 
it is also an intolerable handicap to 
that orderly debate upon which our 
decision must depend. 

I have outlined these defects 
which, in my opinion, provide the 
elements of legislative frustration 
and paralysis. They offer tools and 


implements whereby a skillful, de- 
termined and headstrong minority 
can easily impose its will on the ma- 
jority and can in extreme cases place 
our country and the entire free world 
in deadly jeopardy. 

We cannot and dare not, in my 
opinion, long continue to accept 
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ConstTITUTIONAL LAW— 
“Motion Pictures and the First 
Amendment”: a note in the April, 
1951, Yale Law Journal (Vol. 60— 
No. 4; pages 696-719) takes up a sub- 
ject—the censorship of movies by off- 
cial and private agencies—which is of 
general as well as of purely legal in- 
terest, well-documented from the 
factual, anectodal and legal points of 
view. The growth of movies (even 
those made in Hollywood) beyond 
the mere “entertainment spectacle” 
stage into real organs of public opin- 
ion and communication in the “‘so- 
cial-idea” type of movie makes, in 
the opinion of the author of this 
note, anachronistic the thirty-seven- 
year-old Supreme Court decision in 
Mutual Film Corporation vy. In- 
dustrial Commission, 236 U.S. 230 
(1915) —which held motion pictures 
outside the free speech clauses of a 
state constitution. (Address: Yale 
Law Journal Company, Inc., 401 A, 
Yale Station, New Haven, Conn.: 
price for a single copy: $1.00.) 


Lasor LAW—“Developments in 
the Law—the Taft-Hartley Act”: 
The March issue of the Harvard Law 
Review (Vol. 64—No. 5; pages 781- 
852) is another in the recurrent se- 
ries of excellently documented and 
organized surveys of recent develop- 
ments in particular fields of law pre- 
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pared by the editorial staff of the 
Harvard Law Review. This is first- 
rate reference material, combining 
extensive references and case cita- 
tions with an organization of materi- 
al centered around types of prob- 
lems. An index-outline facilitates 
quick reference. The present survey 
brings the subject of the impact of 
the Taft-Hartley Act on labor rela- 
tions down to the date of publica- 
tion. (Address: Harvard Law Re- 
view, Gannett House, Cambridge, 
Mass.; price for a single copy: $1.00.) 


N EGOTIABLE INSTRU- 
MENTS — “Bank Collections — a 
Comparative Study”: Professors Jo- 
seph T. Sneed and Keith E. Morri- 
son, writing in June issue of the 
Texas Law Review (Vol. 29—No. 6; 
pages 713-763) produce a useful arti- 
cle for the practicing lawyer who 
suddenly finds himself in the middle 
of a check collection muddle. In 
pointing out that the process of case- 
by-case decision has played havoc 


this situation. It is too fraught with 
danger. It lends itself too easily to 
abuse. I trust that this committee 
with its deep sense of responsibility 
for the general welfare will find time 
to consider these matters and make 
some recommendations upon them 
to the Senate and the country. 


with any consistency in doctrinal 
concepts and in analyzing the vari- 
ous stages in the check collection 
process at which litigation arises by 
reference to the common law, a spe- 
cific (Texas) collection statute, and 
the provisions of the new Uniform 
Commercial Code, the authors have 
produced an article which has value 
as an introductory wedge into the 
handling of problems in this field. 
(Address: Texas Law Review, Uni- 
versity of Texas Press, Austin, Tex- 
as; price for a single copy: $1.00.) 


Parents AND COPYRIGHTS— 
A note, “Protection and Use of Trade 
Secrets”, in the April issue of the 
Harvard Law Review, (Vol. 64—No. 
5; pages 976-986) discusses the de- 
vice afforded by thé common law for 
the protection of valuable business 
information. The prerequisites for 
qualification as a “trade secret” and 
the scope of protection as against 
various parties and methods of 
acquisition are detailed, as are the 
factors relevant to the decision 
whether to use the alternative de- 
vices of patents and copyrights. In 
view of the increasing judicial in- 
roads into the security and the use 
of patent structures, this note deals 
with a subject of growing interest 
to lawyers. (Address: Harvard Law 
Review, Gannett House, Cambridge, 
Mass.; single 
$1.00.) 


price for a copy: 








Editor’s Note 


Members of the Association who wish to obtain any article referred to should 


make a prompt request to the address given with remittance of the price stated. If 


copies are unobtainable from the publisher, the Journal will endeavor to supply, at 


a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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T AXATION—“Income Tax Con- 
sequences of Agreements Involving 
Noncommercial Annuities’: In the 
\pril issue of the Texas Law Re- 
view (Vol. 29—No. 4; pages 469-509), 
Charles O. Galvin discusses a partic- 
ular facet of the otherwise fairly 
settled matter of the tax treatment of 
annuities. When a person transfers 
property in return for a promise by 
an individual transferee to make reg- 
ular payments for the rest of the 
transferor’s life, the ordinary tax 
rules governing annuity contracts 
purchased from a commercial insur- 
ance company may not apply. The 
author points out the present be- 
clouded state of the decisions and de- 
partmental rulings on this question, 
ventures to formulate certain gen- 
eral conclusions concerning gain and 
loss treatment and the reporting of 
income received by the “annuitant” 
and notes the major questions which 
are as yet undecided. (Address: Tex- 
as Law Review, University of Texas 
Press, Austin, Texas; price for a sin- 
gle copy: $1.00.) 


Taxation—“Law, Fact, and 
Taxes: Review of Tax. Court De- 
cisions Under Section 1141 of the 
Internal Revenue Code”: Ralph S. 
Rice in the April issue of the Colum- 
bia Law Review (Vol. 51—No. 4; 
pages 439-472) , brings down to date 
of publication the case law on judi- 
cial review of Tax Court decisions 
since the 1948 amendment of the In- 
ternal Revenue Code Section 1141- 
(a), which made the review of such 
decisions governed by Rule 52 (a) 
of the Rules of Civil Procedure. Rec- 
ognizing that the courts have not un- 
dertaken any but a_ ¢ase-by-case 


approach and have not engaged in 
a general analysis of the theory of 
review under Section 1141 (a), the 
author suggests that the proper cri- 
terion to govern the scope of inde- 
pendent judicial determination of 
issues in cases coming up from the 
Tax Court is whether a principle of 
general application is involved or 
merely a set of circumstances which 
is likely to be nonrecurrent. The 
article is documented with volumi- 
nous case references. (Address: Co- 
lumbia Law Review, Kent Hall, Co- 
lumbia University, New York 27, 
N. Y.; price for single copy: $1.00.) 


Torrs—“Trespass to Negligence 
to Absolute Liability”: Professor 
Charles O. Gregory, in the April is- 
sue of the Virginia Law Review 
(Vol. 37—No. 3; pages 359-397), dis- 
cusses and traces the development of 
theories governing liability for un- 
intended harm, in an effort to ex- 
plain the “mass of contradictions not 
teachable as a body of knowledge”. 
The English distinction between 
trespass and case, the former with its 
attendant liability without fault and 
the latter requiring proof of negli- 
gence, was rejected in this country as 
a matter of substance, in order that 
risk enterprises might be less hazard- 
ous to investors; there was to be no 
liability without fault. Professor 
Gregory argues that the inconsis- 
tencies arose in connection with cases 
involving extrahazardous occupa- 
tions, such as blasting operations, 
where the courts, rather than recog- 
nize what they felt to be the socially 
dangerous implications of absolute 
liability under Rylands v. Fletcher, 
preferred to dredge up ancient dis- 
tinctions between trespass and case, 
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the sic utere theory and the device 
of res ipsa loguitur. The workmen’s 
compensation laws, based upon the 
theory that an industry is best able 
to shift the burden of losses attend- 
ant upon its normal operations from 
the few to the many, are said to have 
given impetus to the emergence of 
clear-cut theories of absolute liabil- 
ity without fault. Professor Greg- 
ory concludes that what is needed to 
give coherence to tort law is recogni- 
tion that times have changed and 
that there can be found to be liabil- 
ity without fault without necessity 
of recourse to timeworn distinctions 
and hackneyed maxims. (Address: 
Virginia Law Review, Clark Mem- 
orial Hall, Charlottesville, Va.; price 
for a single copy: $1.25.) 


\ V ILLS—“Of Forbidding or Hin- 
dering the Testator To Make An- 
other Testament”: In the May issue 
of the Wisconsin Law Review (Vol. 
1951—No. 3; pages 474-484), Profes- 
sor William H. Page discusses the 
origin and development of remedies 
for the situation where a testator is 
prevented by fraud or duress either 
from making a will or from revoking 
an existing will. The history of the 
rule that the former testament is void 
and the injured party treated as if 
the former will had been revoked or 
the later will executed is traced from 
the Roman law through the eccle- 
siastical courts to the courts of eq- 
uity. Professor Page deplores the 
failure of common law courts and, 
particularly, of probate courts to af- 
ford any relief in these situations. 
(Address: Wisconsin Law Review, 
Law School, University of Wiscon- 
sin, Madison, Wis.; price for a single 
copy: 75 cents.) 
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Richard H. Bowerman, Secretary and Editor-in-Charge, New Haven, Connecticu! 








Inter-American Bar Welcomes Young Lawyers 


Bienvenidos a Montevideo — November, 1951 


® The first annual meeting of the 
Junior Bar Section of the Inter- 
American Bar Association will be 


held in conjunction with the Sev- 
enth Conference of the IABA in 
Montevideo, Uruguay, November 
22 to December 3, 1951. This meet- 
ing will be the successful culmina 
tion of the efforts of the past ten 
years of the JBC Committee on the 
Inter-American Bar. 

The movement for the formation 
of the new Section began back in 
1941. On October 2 of that year, the 
Assembly of the American Bar As- 
sociation and the House of Del- 
egates adopted resolutions approv- 
ing and commending ‘the action of 
the JBC in inviting the creation of 
a Junior Bar Conference of the In- 
ter-American Bar Association. Since 
that time, the members of the JBC 
Committee have worked tirelessly 
to achieve that goal. Finally in May, 
1949, the Executive Committee of 
the Inter-American Bar Association 
approved the establishment of the 
new Junior Bar Section. 

Immediately, the ]BC Committee, 
under the leadership of its chair- 
man, Ella C. Thomas, of Washing- 
ton, D. C., formed an Organiza- 
tional Committee, which held fre- 
quent meetings and ultimately pro- 
duced a set of by-laws for the new 
Section. These by-laws have been 
approved by the Executive Com- 
mittee of the IABA and have been 
circulated among the younger law- 
yers throughout the western hem 
isphere. It is hoped that they will 
be adopted when the new Section 
convenes for the first time in Mon- 
tevideo, 

The Organizational Committee 
also communicated with young law- 
yers throughout the IABA to stim- 
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ulate interest and participation in 
the work of the new Section. Enthu 
siastic responses have been received 
from young lawyers in Argentina, 
Bolivia, Brazil, Costa Rica, Cuba, 
Mexico, Peru, Uruguay, Venezuela 
and Canada. In _ addition, 
liaison has been maintained with 
the Secretary-General of the IABA, 
William Roy Vallance, of Wash 
ington, and with the President of 
the Uruguay 

Lawyers, Dr. 
who has been asssigned to organize 
the work and activities of the Jun 
ior Bar Section at the Montevideo 
Conference. 


close 


Section of 
Enrique 


Young 
Vescovi, 


Under the proposed by-laws of 
the new Section, any lawyer is elig 
ible for membership who is under 
40 years of age and is a member in 
good standing of a national, state 
or local bar association affiliated 
with the IABA. There is also pro- 
vision for the election of a chairman, 
four vice chairmen, a secretary and 
a treasurer, all to hold office for two 
years. The governing body of the 
Section will be a Council composed 
of the officers and twenty-two addi- 
tional members nominated individ 
ually by each of the countries rep- 
resented in the IABA. 

Round-table discussions will be 
held at the Montevideo meeting to 
consider papers written on the offi- 
cial topics assigned by the Uruguay 
Bar Association for the consider- 
ation and recommendations of the 
Section. The JBC has been assigned 
the topic, “Methods of collabo- 
ration of younger lawyers in na- 
tional and international profession- 
al organizations”. Rachael Woody 
Hanes, of Washington, D. C., 
Vice Chairman of the Committee, 
will present the official paper for 
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Harris & Ewing 


ELLA C. THOMAS 


Chairman, Organizational Committee 





the JBC, and William R. Eddleman, 
of Seattle, Washington, Past Chair- 
man of the Conference, will present 
a supporting paper. It is expected 
that other young lawyers from the 
United States and the Latin Amet 
ican countries, who plan to attend 
the seventh Conference, will also 
submit supporting papers for the 
consideration of the Section. 

The official delegation of the [BC 
will include, in addition to Mrs 
Thomas, Miss Hanes and Mr, Eddle- 
man, Loftum L. Tatum, of Port- 
land, Oregon, Vice Chairman of 
the Committee, Eileen C. O’Connor, 
of Washington, D. C., Secretary, 
Harold H. Clifford, of Oklahoma 
City, Council Adviser, and Paul W. 
Lashly, of St. Louis, Consultant. 
The delegation will leave from New 
York on November 15 via Pan 
American and will stop for a three- 
day visit in Rio de Janeiro. Tem- 
porary headquarters for the JBC 
delegation have been established 
at the Hotel Ermitage on Pocitos 
Beach, Montevideo. All other JBC 
members planning to attend are 
urged to contact Miss Eileen C. 
O’Connor, One Scott Circle, Wash 
ington 6, D. C., so that appropriate 
arrangements may be made for them 
at the Headquarters hotel. 

The Bar Association of Uruguay 
is planning a gala social program for 
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the entertainment of the delegates 
attending the Conference. In addi 
tion, the lawyers of Buenos Aires 
have invited the delegates to be their 


guests in that city for two days of 
entertainment after the Conference 
is concluded. The JBC delegation 


plans to return from Buenos Aires 
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® In the September number of the 
Connecticut Bar Journal there was 
published a symposium on the ad 
ministration of criminal justice in 
Connecticut. The wide interest in 
the symposium is indicated by a 
number of voluntarily contributed 
letters from Connecticut lawyers 
commenting on the symposium. Pro- 
fessor Jerome Hall has written a 
critique which analyzed the various 
contributions and recommendations 
the individual 
—@ 


made by authors. 


Cecil E. 
BURNEY 





Bivene! Siva 


* Cecil E. Burney was elected Pres- 
ident of the State Bar of Texas at 
the Annual Meeting in Dallas in 
July. Mr. Burney has been Vice 
President of the State Junior Bar 
1 Texas, and a Director and Vice- 
President of the State Bar. 

he Annual Meeting was at- 
tended by 1,729 lawyers and nearly 
600 wives. Among the featured 
speakers at the meeting were Dean 
Clarence E. Manion of the College 
of Law, University of Notre Dame; 
Charles H. Burton, National Chair- 
ian, Junior Bar Conference; Thom- 
as J. Lynch, General Counsel of 
the United States Treasury Depart- 
ment; and Chancellor James P. 
Hart of The University of Texas 
a 


® The Sixty-Eighth Annual Meet- 
ing of the Georgia Bar Association 
was held at Savannah in June. A. Ed- 
ward Smith, of Columbus, President 
of the Georgia Bar Association, 
presided. 

rhe principal speaker was Sidney 
S. Alderman, General Counsel for 
the Southern Railway System, of 
Washington, D.C. Mr. Alderman 
spoke on the French language and 
its use in American The 
speaker for the banquet was Erle 
Cocke, Jr., of Dawson, 
Commander of the 


law. 


National 
American Le 
gion. Others who appeared on the 
program were Justice 
Bond Almand of the Supreme Court 
of Georgia; Joseph A. McClain, 
Jr., Dean of the Duke University 
School of Law; and Peter Z. Geer, 
Jr., of Colquitt, representing the 


Associate 


Junior Bar Association. 

At the conclusion of the meeting 
the following were elected officers 
for the coming year: F. M. Bird, 
Atlanta, President; A. H. S. Weaver, 
Macon, Vice President; J. Wilson 


Parker, Atlanta, Treasurer; and 
Maurice C. Thomas, Macon, Sec- 
retary. 





Our Younger Lawyers 


by way of Santiago, Chile, Lima, 
Peru, and Guayaquil, Ecuador, and 
to arrive in Miami on December 12. 


iHasta luego! 


# Ihe Minnesota Supreme Court 
recently adopted new rules of pro- 
cedure for courts, effective 
which 


district 


January 1, 1952, are ex- 


pected to make court procedure 
faster and less expensive. 
The 


first 


the 
district 
court procedure since Minnesota be 
came a state. They are patterned 


new rules constitute 


over-all revision of 


closely after the rules for federal 
thirteen 
years ago. Their adoption climaxes 
a thirteen year movement for re 
vision by the Judicial Council, the 
Minnesota State Bar Association 


and individual lawyers and judges. 


district courts adopted 


A drafting committee of lawyers 
and judges was appointed by the 
Supreme Court four years ago. 
This committee worked for three 
and a half years on the proposed 
draft. The draft was given a full 
day’s discussion at the State Bar 
\ssociation annual meeting in 1950. 
Hearings on the proposed rules 
were held last winter before the 
Supreme Court and the Court 
filed its order in June, 1951. 


In October, a two-day legal in- 
stitute will be held by the State 
Bar Association in St. Paul to ex- 
plain and clarify the operation of 
the new rules for the legal pro 
fession of Minnesota. 


e 


® Estate planning is the subject for 
the fall Institute conducted under 
the auspices of the Ohio State Bar 
Association. Topics to be consid- 
ered at the Institute are marital 
deductions, federal estate tax prob- 
lems, and drafting trust and will 
provisions. The Institute will be 
presented in any community whose 
local bar association asks for it. 
A syllabus on each of the topics 
has been prepared by members of 
the Bar of Ohio. 
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The 1951 Ross Prize Essay 


Ross Prize Essay 
(Continued from page 720) 


no distinctions in terms of quality 
and importance between the several 
categories of rights there enumer- 
ated. The freedoms of expression, 
property rights and procedural guar- 
anties are all brought together here 
under one roof. Does this require a 
judicial interpretation that preserves 
these rights on a uniform level? Or 
may courts pick and choose by refer- 
ence to standards and values that 
transcend the text of the Constitu- 
tion, standards and values which in 
the end reflect their own preferences 
and predilections? 

If the meaning of the Constitution 
in all of its parts were crystal clear 
or if constitutional language carried 
within itself the seeds of predeter- 
mined 
would become a simple objective 
process. In such a situation courts 
would have no occasion to say that 
any parts of the Constitution, were 
more important than others. It 
would not be their job to define and 
evaluate but instead simply to give 
effect to the instrument. 


meaning, judicial review 


But constitutional interpretation 
is no such simple matter. The judge 
faces the task of giving meaning to 
words very often in the context of 
broad phrases that admit of a great 
variety of interpretations. Whether 
he takes into account the historical 
circumstances that gave birth to the 
words, whether he draws upon judi- 
cial tradition and precedent, whether 
he resorts to a process of didactic 
interpretation that gives a logical 
meaning to words apart from their 
setting in time and place, whether he 
measures the results of his interpre- 
tation by the interests at stake and 
his conception of the kind of poli- 
tico-socio-economic order that should 
function within the structure of the 
constitutional system, he is in any 
event determining the meaning of 
words in a situation where meaning 
is not automatically decipherable. 
A host of considerations may con- 
verge upon and condition his think- 
ing but in the end choose and decide 
he must. 
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Whether all of the Bill of Rights 
should be incorporated into the due 
process clause of the Fourteenth 
Amendment is in itself a question 
admitting of no facile answer. Cer- 
tainly it is not as easily given as Mr. 
Justice Black would have us believe. 
The problem could have been solved 
in a simple way had the drafters 
of the Fourteenth Amendment ex- 
plicitly made the Bill of Rights ap- 
plicable to the states. But they did 
not do so, or at least if this was their 
intention, they chose a peculiar way 
of saying it.2® Exegesis of the text 
does not automatically point to Mr. 
Justice Black’s conclusion. Nor does 
recourse to history, in terms of deter- 
mining “legislative intent”, clinch 
the case or even contribute in a sub- 
stantial way to the solution of the 
problem. The persuasive historical 
argument made by Mr. Justice Black 
in his dissent in the Adamson case 
has been pretty well demolished as 
the result of more extensive research 
into the sources.2° What meaning 
then should be given the due process 
clause of the Fourteenth Amend- 
ment? Perhaps a regard for the due 
process concept as it developed over 
the centuries would have warranted 
a construction limiting its meaning 
to procedural safeguards. But this 
construction would not have avoided 
the problem of relating procedural 
due process to the specific Bill of 
Rights’ limitations and certainly it 
would not have pointed to inclusion 
of the entire Bill of Rights in the 
Fourteenth Amendment. 

In the end the Court chose a mean- 
ing in terms of fundamental rights, 


a choice undoubtedly influenced by 
the natural law thinking which has 
played a large part in the shaping of 
the American political and constitu- 
tional tradition.*! In urging an inter- 
pretation of the Fourteenth Amend- 
ment in terms of the Bill of Rights, 
Mr. Justice Black is urging a differ. 
ent choice. But choice it is, and a 
choice which in terms of history and 
literary exegesis is no more compel. 
ling than the fundamental rights 
theory. 

Since the inevitable choice is there, 
any resolution of the choice becomes 
a matter of intelligent weighing of 
relevant interests and considerations, 
For Mr. Justice Black the choice is a 
simple one. Choose the Bill of 
Rights as the measure of the Four- 
teenth Amendment freedoms. This 
simplifies the problem, produces 
greater certainty, shows the proper 
respect for the Bill of Rights and 
minimizes the area of judicial sub- 
jectivity. Thus, Mr. Justice Black 
falls back upon interests and values 
which he regards as relevant. But the 
tradition of the Court has been in 
the opposite direction. When it 
decided that the Bill of Rights was 
not to be the measure of the Four- 
teenth Amendment, it made a con- 
scious choice and it was not am unin- 
telligent one.*? It determined that 
the notion of a fair trial as a basic 
criterion for the interpretation of 
due process in its procedural aspects 
was more important than the ques- 
tion whether a criminal accused was 
given the benefit of a common law 
jury trial or was indicted by a grand 





29. This point is made by J. Frankfurter in his 
concurring opinion in Adamson v. California, 332 
U. S. 46 at 63, 67 S. Ct. 1672, 91 L. ed. 1903 
(1947). 


30. See the thorough marshalling of the histori- 
cal sources and the conclusions reached by Fairman 
in his article, “Does the Fourteenth Amendment 
Incorporate the Bill of Rights? The Original Un- 
derstanding’’, 2 Stanford L. Rev. 5 (1949). 


31. See Corwin, ‘The ‘Higher Law’ Background 
of American Constitutional Law'’, 42 Harv. lL. 
Rev. 149 (1928); Grant, “The Natural Law Back- 
ground of Due Process’’, 31 Col. L. Rev. 56 (1931). 


Far from being an historical anomaly, natural 
rights thinking is very much alive ot present. It 
finds expression in the following sentence included 
in the briefly worded conclusion of the Report of 
the President's Committee on Civil Rights (To Se- 
cure These Rights, 1947): “‘Democracy, brother- 
hood, human rights—these are the practical ex- 








pressions of the eternal worth of every child of 
God."’ Significant also is the Preamble to the Uni- 
versal Declaration of Human Rights approved by 
the General Assembly of the United Nations in 
1948, opening with the paragraph, ‘Whereas 
recognition of the inherent dignity and of the 
equal and inalienable rights of all members of 
the human family is the foundation of freedom 
justice and peace in the world . . ."*. Similar 
language is found in the Preamble to the pro- 
posed Covenant on Human Rights, the text of which 
as revised appears in the Department of State 
Bulletin of June 12, 1950, beginning at page 949. 

32. In support of the Court's general position in 
the interpretation of the Fourteenth Amendment, 
see Morrison, ‘Does the Fourteenth Amendment 
Incorporate the Bill of Rights? The Judicial Inter- 
pretation’, 2 Stanford L. Rev. 140 (1949). A spirited 
defense is also found in J. Frankfurter's concurring 
opinion in Adamson v. California, 332 U. S. 46 at 
59, 67 S. Ct. 1672, 91 L. ed. 1903 (1947). 
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jury. In recognizing that the com- 
mon law and the institutions it 
developed such as jury trial and 
crand jury indictment did not state 
the ultimate in human wisdom and 
in leaving room for state experi- 
mentation in criminal proceedings 
consistent with a basic limitation in 
terms of a fair trial, the Court was 
not yielding to irrational impulses.** 
It did not even follow from this 
construction that the Court held the 
Bill of Rights’ limitations in low 
esteem or that it was determined to 
permit their dilution in federal 
criminal prosecutions.** Moreover, 
subsequent history has proved that 
the Court may still conscientiously 
enforce the Bill of Rights’ safeguards 
as limitations on the federal govern- 
ment even though it has not seen fit 
to engraft them upon the states. 

In further comment on Mr. Justice 
Black’s position urging incorpora- 
tion of the Bill of Rights into the 
Fourteenth Amendment, it may be 
observed that some rights were rec- 
ognized in the Constitution even be- 
fore the Bill of Rights was adopted.** 
Moreover, the Ninth Amendment 
expressly states that the enumeration 


of rights was not to be construed to 
deny or disparaze other rights re- 
tained by the people.** Even the 
language of the Constitution refutes 
the thesis that the Bill of Rights was 
designed as an all-inclusive inventory 
of constitutional rights, Moreover, 
embodied in the Fifth Amendment 
is the due process clause also calling 
for construction. It opens up wide 
vistas of interpretation.** The Bill of 
Rights is not as precise and definite 
in its limitations as one might sup- 
pose in view of the arguments made 
in support of the incorporation 
theory. Finally, and this is most im- 
portant, the really significant and 
critical questions relate not to wheth- 
er the rights and interests recognized 
under the Fourteenth Amendment 
are the same as those explicitly 
enumerated in the Bill of Rights, 
but how effectively the Court will 
secure and enforce the rights it does 
recognize. Incorporation of the Bill 
of Rights’ privileges into the Four- 
teenth Amendment with the result, 
as prophesied, of eliminating judi- 
cial subjectivity and canalizing the 
exercise of judicial thinking has all 
the merits of simplicity and objectiv- 
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ity. But the simplicity is a delusive 
one, for in the end the judicial gloss 
on the constitutional text, even in 
the Bill of Rights, becomes the most 
important consideration in the in- 
terpretation of our constitutional 
rights. 

It is at this point that Mr. Justice 
Black finds himself in an extraordi- 
nary situation, indeed, hoist with his 
own petard. Taking on the one hand 
the position that the fundamental 
rights theory detracts from the dig- 
nity and importance of the Bill of 
Rights and magnifies the judicial 
process at the expense of the text of 
the Constitution, he apparently ac- 
cepts without dissent the notion that 
the First Amendment privileges 
occupy a preferred place in our 
Constitution and deserve a special 
amount of judicial scrutiny and pro- 
tection.** That this is no idle hy- 
pothesis is indicated in the position 
taken by him in First Amendment 
cases, representing in some instances 
an absolutist interpretation.*® In 
contrast one may point to his dis- 
senting opinion in the Causby case,*° 
reflecting an altogether different em- 
phasis and approach where the prob- 





33. It is appropriate to note in this connection 
that the Court was faced with a similar question in 
determining whether all of the Bill of Rights pro- 
cedural safeguards were to be observed in terri- 
tories acquired by the United States. In the final 
solution to this question the Court determined 
that only the ‘‘fundamental rights’’ were to be 
observed with respect to the so-called ‘‘unincor- 
porated territories’. Thus the Court held that in 
such territories it wos not necessary to observe the 
provisions of the Bill of Rights requiring indictment 
by grand jury or trial by jury as understood at 
the common law. Hawaii v. Mankichi, 190 U. S. 
197, 23 S. Ct. 787, 47 L. ed. 1016 (1903); Dorr v. 
United States, 195 U. S. 138, 24 S. Ct. 808, 49 L. 
ed. 128 (1904). Again, it may be argued that this 
detracted from the dignity and importance of the 
Bill of Rights and was another assertion of judicial 
subjectivity. But in terms of the problem that pre- 
sented itself in adapting American institutions and 
procedures to territories accustomed to an alien 
tradition and practice, the Court's treatment of this 
problem could not be characterized as capricious. 

34. Attention may here be called to a current in- 
ternational development of constitutional signifi- 
cance. The movement in favor of internationali- 
zation of human rights has resulted in the drafting 
of a proposed Covenant on Human Rights. The text 
of the current draft as revised in 1950 appears in 
the Department of State Bulletin of June 12, 1950, 
beginning at page 949. It is relevant to observe 
that neither indictment by grand jury nor trial by 
common law jury are included among the proced- 
ural safeguards enumerated in the proposed Cov- 
enant. Moreover, the provision in Article 10, §2(b), 
declaring a prisoner's right to ‘have legal assist- 
ence assigned to him, in any case where the in- 
terests of justice so require . . .'' conforms to the 
Supreme Court's fair tsial interpretation of due 





process of law under the Fourteenth Amendment 
rather than to the interpretations accorded the 
right of counsel under the Sixth Amendment. Also, 
some of the substantive rights enumerated in the 
proposed Covenant are stated in a narrower way 
than recognized under the Bill of Rights. But does 
it follow from this that ratification of such a cove- 
nant as a treaty would detract from the importance 
and dignity of the Bill of Rights as a limitation on 
the federal government? 

35. Article Ill, the judiciary article, requires the 
trial of crimes to be by jury and to be held in the 
state where the crime is committed. The same ar- 
ticle closely defines the crime of treason and pro- 
hibits conviction on a treason charge unless on 
the testimony of two witnesses to the same overt 
act, or on confession in open court. Article |, the 
legislative article, places limits on the power of 
Congress to suspend the writ of habeas corpus. The 
same section of the first article also prohibits the 
enactment by Congress of bills of attainder and 
ex post facto laws. 

36. Significant also in this connection is the 
familiar language of the Tenth Amendment that 
the ‘‘powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the 
people’. It was no accident that the Tenth Amend- 
ment was included in the Bill of Rights. It rests on 
the conception that liberty is circumscribed by 
governmental power and states the broadest free- 
dom of all, namely, that government shall not act 
in excess of the powers delegated to it. 

37. In Tot v. United States, 319 U. S. 463, 63 S. 
Ct. 1241, 87 L. ed. 1519 (1943), the Court held in- 
valid as a denial of due process of law under the 
Fifth Amendment a provision of the Federal Fire- 
arms Act creating a presumption of fact. The pre- 
sumption was seen to result in an arbitrary eviden- 
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tiary rule. J. Black wrote a concurring opinion in 
which he was joined by J. Douglas. To avoid an 
interpretation of due process in terms of rationality 
as applied to criminal procedure, J. Black found 
the presumption invalid because it impaired the 
right to trial by jury. But it is apparent-that in order 
to avoid writing something into the due process 
clause by interpretation, he is resorting to the 
same process of interpretation to read something 
into the right of jury trial and thereby give it a 
broader meaning. The end result is the same. 

38. ‘When we balance the Constitutional rights 
of owners of property against those of the people 
to enjoy freedom of press and religion, as we 
must here, we remain mindful of the fact that the 
latter occupy a preferred position."" Taken from J. 
Black's opinion for the Court in Marsh v. Alabama, 
326 U. S. 501 at 509, 66 S. Ct. 276, 90 L. ed. 265 
(1946). An examination of the other cases cited 
in the third paragraph of note 12, supra, expressly 
postulating the thesis that the First Amendment 
privileges are preferred, shows that the author of 
the opinion spoke for a group on the Court thet 
included J. Black. 

39. See, for illustration, his dissenting opinion in 
American Communications Association C. I. O. v. 
Douds, 339 U. S. 382, 70 S. Ct. 674, 94 L. ed. 597 
(1950), on the question whether the requirement of 
the non-Communist oath of labor union leaders 
under the Taft-Hartley Act violated the First Amend- 
ment. Also his dissent in Feiner v. New York, 340 
U. S. 315, 71 S. Ct. 303, 95 L. ed. 253 (1951), 
where the majority upheld a conviction under a 
breach of peace statute in the case of a speaker 
making use of a public street under circumstances 
that threatened disorder. 

40. United States v. Causby, 328 U. S. 256, 66 
S. Ct. 1062, 90 L. ed. 1206 (1946). Conceding thot 
damage was done to private property by militory 
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lem was seen by the majority to 
present a case of taking of private 
property for public use. Within the 
framework of the Bill of Rights, Mr. 
Justice Black, thorough-going posi- 
tivist and opponent of natural law 
thinking, does his own picking and 
choosing and establishes his own 
hierarchy of values.41 He cannot 
avoid the problem indigenous to his 
office of making a conscious choice of 
the interests and values that compete 
for judicial recognition and protec- 
tion. 


Critique of Judicial Preference 

for First Amendment Privileges 

We turn now to a more critical con- 
sideration of the thesis that the First 
Amendment privileges occupy a pre- 
ferred position both as a limitation 
on the Federal Government and as a 
category of fundamental rights in 
the interpretation of the Fourteenth 
Amendment, What considerations 
warrant this conclusion? Again, the 
text of the Constitution offers no 
compelling or even persuasive an- 
swer. Perhaps priority in enumera- 
tion suggests priority in importance 
but this can hardly be elevated into 
a principle of construction.*? Equally 
untenable is the conclusion sought to 
be drawn from the imperative lan- 
guage of the First Amendment, 
“Congress shal! make no law... .” 
The absolute character of the lan- 
guage is said to point to rights nearly 
absolute in character or at least de- 
serving high priority in the judicial 








planes operating under the authority of the United 
States, J. Black's position was that there was no 
taking of property in the constitutional sense. His 
chief concern was that the Court's decision would 
be ‘an opening wedge for an unwarranted judicial 
interference with the power of Congress to develop 
solutions for new and vital and national prob- 
lems’. Here his point of emphasis in interpretation 
of a specific clause of the Bill of Rights shifts to 
concern for public interest as distinguished from 
private right. 

41, Where the porticular right asserted occupies 
a high place in his hierarchy of values, J. Black 
may even fall back upon language reminiscent of 
natural law thinking. See the reference in note 20, 
supra, to his dissent in Rogers v. United States. 

42. This theory would lead us to the conclusion 
that the restriction in Article | of the Constitution 
prohibiting bills of attaindér and ex post facto 
laws by Congress should be given a preferred 
position since it precedes the other rights men- 
tioned in the original text of the Constitution as 
well as those added later by the Bill of Rights. 

43. ‘And second, no one who reads with care 
the text of the First Amendment con fail to be 
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protection they enjoy.** Undoubted- 
ly this language is categorical. So 
also is the language of the Fifth 
Amendment that private property 
shall not be taken for public use 
without payment of just compensa- 
tion,** So also is the language in the 
original text of the Constitution that 
no state shall pass any law impair- 
ing the obligation of contracts.* 
This argument cuts too wide a path. 

A third argument adduced in sup- 
port of the theory of the preferred 
position of the First Amendment 
privileges is that they relate to 
personal and human rights and that 
these by their nature should stand on 
a higher level. The difficulty with 
this theory is that it does not fit, In 
the first place, enjoyment of the First 
Amendment privileges is not limited 
to natural persons. It would prove 
surprising indeed if an incorporated 
newspaper publishing company 
could not invoke the First Amend- 
ment privilege respecting freedom of 
the press*® or if an incorporated 
church body could not lay claim to 
religious freedom. Equally puzzling 
is the assumption that the other 
articles of the Bill of Rights are 
peculiarly nonpersonal in character. 
Certainly procedural rights may be 
highly personal and even the right 
to own and enjoy property and enjoy 
the security of contracts may be con- 
sidered quite essential to the enjoy- 
ment of personal liberty. 

A fourth argument turns on the 
distinction between rights expressly 


enumerated and those implied by 
judicial interpretation.*” This argu- 
ment assumes the subordination of 
privileges of an economic character,‘ 
Since these have been spelled out by 
construction of the due process 
clause they should not receive the 
same weighty consideration as the 
privileges of expression enumerated 
in the First Amendment. Again, 
the premises are faulty. To be sure, 
the general notions respecting liberty 
of contract, freedom of enterprise 
and privileges respecting the enjoy 
ment and use of property are not ex 
plicit in the Constitution. They de 
veloped as part of the expanded con 
cept of due process and reflected ju 
dicial thinking influenced by com. 
mon law tradition, natural law norms 
and the presuppositions of a laissez. 
faire economy. But the Constitution 
exhibits no studied indifference to 
contract and property rights. The 
Fifth Amendment expressly pro 
hibits taking of property without 
compensation and places property 
in the same category along with life 
and liberty so far as deprivation 
without due process of law is con- 
cerned. Moreover, the Constitution 
in its original text commands the 
nonimpairment by states of contrac- 
tual obligations. 


Functional Theory Stresses 

Areas of Judicial Competence 

We turn now to an argument frankly 
based on functional considerations 
relating to the effectiveness of and 








startled by its absoluteness. The phrase, ‘Congress 
shall make no law . . . abridging the freedom 
of speech,’ is unqualified. It admits of no excep- 
tions. To say that no lows of a given type sholl 
be made means that no laws of that type shall, 
under any circumstances, be madé. That prohibi- 
tion holds good in war as in peace, in danger as 
in security." Meiklejohn, Free Speech and Its Relo- 
tion ‘to Self-Government, page 17 (1948). 

44, An examination of the entire Bill of Rights 
discloses that except for the reference to ‘‘un- 
reasonable"’ searches in the Fourth Amendment 
and the reference to ‘‘excessive’’ bail and ‘‘exces- 
sive'’ fines in the Eighth Amendment, the rights 
and limitations are all stated in categorical terms. 

45. Despite this categorical language it can 
hardly be said that the rights established under 
the contracts clause stand on a high level so far 
as protection by the Court is concerned. These 
rights are subject to a reasonable exercise of the 
police power. Home Building & Loan Assn. v. 
Blaisdell, 290 U. S. 398, 54 S. Ct. 231, 78 L. ed. 
413 (1934); Veix v. Sixth Ward Building & Loan 
Assn., 310 U. S. 32, 60 S. Ct. 792, 84 L. ed. 1061 
(1940); East New York Sovings Bonk v. Hahn, 326 


U. S. 230, 66 S. Ct. 69, 90 L. ed. 34 (1945). 


46. In Grosjean v. American Press Co., 297 U. S. 
233, 56 S. Ct. 444, 80 L. ed. 660 (1936), a pub- 
lishing corporation successfully challenged the 
validity of a Lovisiana taxing statute on the 
ground that it interfered with freedom of the 
press and hence violated the due process clause 
of the Fourteenth Amendment. 


47. This distinction was referred to by J. Stone 
in the first paragraph of his frequently cited foot- 
note 4 in his opinion in United States v. Corolene 
Products Co., 304 U. S. 144, 58 S. Ci. 778, 82 L. 
ed. 1234 (1938). It is also a major argument that 
has been frequently invoked by J. Black in express- 
ing his opposition to the so-called ‘‘fundamento! 
rights"’ as contrasted with rights specifically env- 
merated in the Constitution. 


48. It will be observed that within the frame- 
work of the Bill of Rights this distinction con- 
tributes nothing to support the theory of the pre- 
ferred position of the First Amendment privileges, 
since many other rights are specifically spelled 
out in the other amendments included within the 
Bill of Rights. 7 
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limitations upon the process of ju- 
dicial review. This is the theory that 
courts are not competent to give 
effect in equal measure to the various 
categories of constitutional right and 
the various limitations upon govern- 
mental power. Thus with respect to 
questions of economic right the con- 
clusion is reached that in our highly 
complex society, the problem of re- 
solving the economic conflicts and 
clashes and reducing the areas of 
friction is pre-eminently a legislative 
problem and that courts are not well 
equipped to assess these problems by 
attempting a balance betwen private 
right and public interest.4° For this 
reason the so-called economic rights 
must occupy a low place in the hier- 
archy of values protected by the 
Court. By contrast the problems re- 
lating to freedom of expression and 
observance of procedural guaranties 
are better adapted to solution by ju- 
dicial process.5° This is a plausible 
theory with respect to the protection 
of procedural rights, Their setting 
is such as to come peculiarly within 
the competence of the courts. One 
may well wonder though whether 
some of the issues presented in our 
day with respect to freedom of ex- 
pression are any less complex than 
problems raised with respect to regu- 
lation of business. Consider, for in- 


stance, the questions raised by legis- 
lation directed against Communism, 
How well equipped is the Supreme 
Court to ascertain and weigh the ex- 
tent of the Communist movement, 
its objectives, its present program, 
the proximity of any danger it may 
present to the security of the country? 
The judicial competence theory may 
state a valid idea®! but again it is a 
dubious proposition as invoked to 
support a general thesis as to the pre- 
ferred position of the First Amend- 
ment privileges. 

Finally, consideration must be giv- 
en to the argument principally re- 
lied upon to support the exalted po- 
sition of the First Amendment. It is 
the idea that finds expression in 
court opinions that freedom of ex- 
pression is the life-blood of a demo- 
cratic society.5*? Freedom of dissent 
and freedom to criticize are stated to 
be the distinctive aspects of a democ- 
racy. The Supreme Court should not 
concern itself too much with the sub- 
stance of legislation in its impact 
upon constitutional rights as long 
as the channels for the communica- 
tion of ideas are kept open, Freedom 
of speech, press and assembly are 
thus viewed as the great procedural 
imperatives of our society and judi- 
cial emphasis upon the First Amend- 
ment privileges is thus seen to be the 
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contribution of the judiciary to the 
preservation of our democratic struc- 
ture. 

The thesis that courts must give 
special weight to the First Amend- 
ment privileges in order to preserve 
the integrity of the democratic pro- 
cess is an attractive one. The struggle 
for a democratic society is the dom- 
inant feature of our political milieu. 
That the judiciary should appraise 
the significance of constitutional 
rights by reference to the democratic 
ideal is understandable. It conforms 
to accepted trends in American 
thought and practice. But surely it 
is clear also that in postulating the 
concept of the democratic society as 
a norm for appraisal of constitution- 
al rights, the Court is giving effect 
to a value judgment. A predilection 
for a democratic society is still a 
predilection, albeit an admirable 
one. 

Idea of Preferred Rights 

Raises Searching Questions 
Conceding the basis for an inter- 
pretation that gives central emphasis 
to the democratic society thesis, the 
idea that the First Amendment privi- 
leges are preferred still raises some 
searching questions. If freedom of 
expression assumes its primary sig- 
nificance as an indispensable element 
of a democratic order, how does this 





49. This was the principal argument of J. Black 
in his dissenting opinion in United Stotes v. 
Causby, 328 U. S. 256, 66 S. Ct. 1062, 90 L. ed. 
1206 (1946), referred to in note 40, supra. Note 
the following passage from his opinion at page 
274: ‘But the solution of the problems precipitated 
by these technological advances and new ways of 
living cannot come about through the application 
of rigid Constitutional restraints formulated and 
enforced by the courts. What adjustments may 
have to be made, only the future can reveal. It 
seems certain, however, that courts do not possess 
the techniques or the personnel to consider and 
act upon the complex combination of facts enter- 
ng into the problems.” 

For an extended treatment of the generol idea, 
see Hamilton and Braden, ‘The Special Com- 
petence of the Supreme Court'’, 50 Yole L. J. 
1319 (1941). 

50. Again, it should be noted that this argument 
and consideration does not tend to support the 
priority of First Amendment privileges as opposed 
to all other privileges enumerated in the Bill of 
Rights. 

51. J. Jackson vigorously challenged the judicial 
competence theory in the course of his opinion in 
West Virginia Board of Education v. Barnette, 319 
U. §. 624 at 639-640, 63 S. Ct. 1178, 87 L. ed. 
1628 (1943). Note his language: “Nor does our 
duty to apply the Bill of Rights to assertions of 
official authority depend upon our possession of 
morked competence in the field where the in- 


vasion of rights occurs. True, the task of translat- 
ing the majestic generalities of the Bill of Rights, 
conceived as part of the pattern of liberal govern- 
ment in the eighteenth century, into concrete 
restraints on officials dealing with the problems 
of the twentieth century, is one to disturb self- 
confidence. . . . But we act in these matters not 
by authority of our competence but by force of 
our commissions. We cannot, because of modest 
estimates of our competence in such specialties 
as public education, withhold the judgment that 
history authenticates as the function of this Court 
when liberty is infringed." 

52. The important function of free speech in a 
democratic society had received judicial attention 
and emphasis even prior to judicial formulation of 
the express statement that the First Amendment 
privileges are preferred. In his extended con- 
curring opinion in Whitney v. California, 274 U. S. 
357 at 377, 47 S. Ct. 641, 71 L. ed. 1095 (1927), 
J. Brandeis referred to freedom of speech ond 
assembly as ‘‘functions essential to effective de- 
mocracy"’. Speaking for the Court in De Jonge v. 
Oregon, 299 U. S. 353 at 365, 57 S. Ct. 255, 
81 L. ed. 278 (1937), C. J. Hughes made the fol- 
lowing observation respecting freedom of speech 
and assembly: “The greater the importance of 
safeguarding the community from incitements to 
the overthrow of our institutions by force and 
violence, the more imperative is the need to 
preserve inviolate the constitutional rights of free 
speech, free press and free assembly in order to 


maintain the opportunity for free political dis- 
cussion, to the end that government may be re- 
sponsive to the will of the people and thot 
changes, if desired, may be obtained by peaceful 
means."’ In the second paragraph of footnote 4 
to his opinion in United States v. Carolene Products 
Co., 304 U. S. 144, 58 S. Ct. 778, 82 L. ed. 1234 
(1938), J. Stone pointed toward a more searching 
judicial scrutiny of “legislation which restricts 
those political processes which can ordinarily be 
expected to bring about repeal of undesirable 
legislation’. Cf. also the statement of J. Roberts: 
“But the people of this nation have ordained in 
the light of history, that, in spite of the probability 
of excesses and abuses, these liberties ore, in the 
long view, essential to enlightened opinion and 
right conduct on the part of the citizens of a 
democracy."” Cantwell v. Connecticut, 310 U. S. 
296 at 310, 60 S. Ct. 900, 84 L. ed. 1213 (1940). 

For Meiklejohn free speech assumes its real im- 
portance with respect to discussion of issues of 
public interest and concern. See his book, Free 
Speech and Its Relation to Self-Government (1948), 
where he says at page 26-27: ‘‘It is that mutilation 
of the thinking process of the community against 
which the First Amendment fo the Constitution is 
directed. The principle of the freedom of speech 
springs from the necessities of the program of 
self-government. It is not a Law of Nature or of 
Reason in the abstract. It is a deduction from 
the basic American agreement that public issues 
shall be decided by universal suffrage." 
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The 1951 Ross Prize Essay 


justify an exalted position for the 
First Amendment privileges in all 
their contexts? Not all expression of 
ideas by any means relates to matters 
of public concern. Spoken or written 
utterances may deal with a good 
many matters of no primary con- 
cern in the shaping of policy in a 
democratic society.5* Moreover, free- 
dom of religion in its numerous as- 
pects and the limitation against es- 
tablishment of religion, important as 
they are, are significant in many con- 
texts unrelated to the expression of 
ideas of a political character.5* The 
point here is that the democratic 
process theory offers no complete 
explanation for the broad thesis that 
all the First Amendment privileges 
stand in a preferred position. The 
question then may well be raised 
whether an uncritical invocation of 
the First Amendment preferred-privi- 
lege thesis may not become a mis- 
leading and inappropriate formula 
serving to confuse the issues and 
blinding the courts to the necessity 
of a careful appraisal of the compet- 
ing interests represented in the cases 
before them, Particularly is this true 
if the use of this thesis predisposes 
toward a presumption of the invalid- 


President's Annual Address 

(Continued from page 724) 

ernment and our Government's very 
natural tendency to seek more for it- 
self, if we do not even recognize the 
dangers which lie in these tenden- 
cies? If we will carefully analyze the 
developments of the present century, 
we will see that, for the most part, 
we have not consciously embraced 
the philosophy of an all-powerful 
central government. Rather, we have 
yielded to it bit by bit. As we went 
along some thoughtful men _ recog- 
nized the dangers which beset the 
path we have been treading. Among 
these men were several past Presi- 
dents of this Association. I recom- 


mend that you read again the 


speeches made by them at preced- 
ing Annual Meetings. While the 
warnings of these men have had 
their effect, we have continued down 
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ity of all legislation impinging upon 
First Amendment privileges and 
serves as an excuse for assuming a 
position that fails to do justice to the 
elements of public interest that 
find expression in legislative enact- 
ments.55 The wise solution of con- 
crete controversies calls for a careful 
balancing of all interests and a de- 
cent respect for the voice of the legis- 
lature in a democratic society. A 
handy phrase stating a valid truth 
about the importance of the First 
Amendment privileges may readily 
become a mischievous cliché in short- 
changing the process of judicial de- 
termination. 

Thoughtful persons may well 
agree that it is not a proper exercise 
of judicial authority to deprecate 
any part of the Bill of Rights or in- 
deed any part of the Constitution. 
But in the construction of constitu- 


tional language, choices must be 
made. Judicial prepossessions and 
preferences, whether made explicit 
in striking phrases or not, do 
influence the course of decision. 
Courts will and must make de. 
cisions that take account of values 
and interests defined by history, the 
traditions of interpretation and the 
felt needs of the times. The prevail- 
ing interpretation of the Fourteenth 
Amendment and the current empha- 
sis on the First Amendment privi- 
leges are conspicuous and related 
manifestations of the role historically 
assumed by the Supreme Court in 
shaping our constitutional tradition 
by its conception of wise judicial 
statesmanship. But it would be well 
to remember that it is also part of 
judicial wisdom not to yield to the 
tyranny of phrases and mechanical 
formulas. 





53. A sharp distinction is made by Meiklejohn 
between freedom to speak on matters of public 
concern which he regards as the vital freedom 
under the First Amendment and the freedom to 
speak on private matters which he derives from 
the due process clause of the Fifth Amendment 
and which in his thinking occupies an_ inferior 
status. See Free Speech and Its Relation to Self- 
Government (1948), 34-41. 

54. The question may be raised, for instance 
whether the issues pertaining to the validity of an 
ordinance prohibiting the ringing of doorbells 


the road which leads to increasing 
dependence upon and subservience 
to government. If this is what we 
really want, let us adopt it know- 
ingly. But let us not enter the social- 
ist state through the back door. Let 
it never be said that our constitu- 
tional liberties died of an unattended 
ailment. The saddest epitaph which 
could be written over the American 
way of life is this: 

Here she lies; a victim of chronic 

apathy and pernicious misinformation. 
If ever this epitaph becomes appli- 
cable, then to it should be added: 

She could have been saved by Ameri- 

can lawyers. 

We lawyers can, and we must, in- 
form the people. There is much that 
each of us can do. However, the over- 
all task is far too great for one, two, 
or even all of us working independ- 
ently and without co-ordination of 
effort. We live in an age of organized 


by itinerants, even though they raise questions of 
religious freedom where distribution of religious 
tracts is concerned, have much to do with the 
political processes of a democratic society or 
with the problems of self-government. See Martin 
v. City of Struthers, 319 U. S. 141, 63 S. Ct. 862, 
87 L. ed. 1313 (1943). 


55. See the criticism expressed by J. Frank- 
furter in his concurring opinion in Kovacs v. 
Cooper, 336 U. S. 77 at 90, 69 S. Ct. 448, 93 
L. ed. 513 (1949). 


action. Little is accomplished today 
without it. Daily, we see organized 
minorities impressing their selfish 
wills upon unorganized majorities. 
Think what organized lawyers could 
achieve with an aggressively pursued 
program directed only toward the 
continuing good of all the people. 

I have discussed such an organized 
program with many of our members 
during the past few months. I believe 
they agree with me that it should be 
undertaken. Therefore, I recommend 
that our Association appoint a per- 
manent committee to study the 
trends in our national government. 
The membership of this committee 
should be drawn from among the 
most distinguished constitutional 
lawyers of our land. In keeping with 
the policy of the American Bar As- 
sociation it should be nonpartisan 
and nonpolitical. Its purpose would 
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be to inform, not to condemn. Its 
duty would be to study activities of 
American government, past and pres- 
ent, and to report thereon to our 
\ssociation. The Association will 
then be in a position to apprise our 
citizens of the full implications of 
any legislation, policy or court de- 
cision which will effect or has effected 
a change in our traditional constitu- 
tional concepts. The committee, of 
course, should determine its own op- 
erating procedures, subject only to 
the provisions of our By-Laws. I 
would suggest, however, that there 
may be situations in which the com- 
mittee will deem it wise for our As- 
sociation to propound constitutional 
amendments to bring the literal 
meaning of that great document into 
harmony with its interpretation by 
Certainly, that 
would most strongly call to public 
attention the effect of governmental 
action upon the Constitution. As a 
result of the widespread debate 


courts. procedure 


John Marshall at the Trial 
of Aaron Burr 


(Continued from page 738) 


Court. See 4 Cranch, App. A, pages 
455-469. February 21, Chief Justice 
Marshall announced the opinion of 
the Court, discharging the prisoners 
for lack of the proof necessary to 
constitute treason by levying war 
against the United States. Ex parte 
Bollman and Swartwout, 4 Cranch 
75, 125. 

General Adair and Ogden were 
landed in Baltimore where Judge 
Nicholson released them, reporting 
to the President that “Very much to 
my surprise and mortification 
there was no proof of any nature 
whatsoever with them.” McCaleb, 
The Aaron Burr Conspiracy, page 
249, citing Nicholson to Jefferson, 
February 18, 1807. Adair later sued 
General Wilkinson, in Natchez, for 
false imprisonment. After eight years, 
he recovered $2,500 damages, which 
the Government paid. 

III, PRELIMINARY PROCEEDINGS IN 
RICHMOND 

The Government next concentrat- 

ed upon the prosecution of Burr for 





which would attend such proposed 
amendments, the people would have 
the best opportunity to inform them- 
selves of governmental trends, with 
all their advantages and disadvan- 
tages, and to take positive measures, 
as they saw fit, to promote, retard or 
stop those trends. 

It may be said that the issues and 
problems of which I have spoken are 
too complicated and complex to put 
squarely before the people for popu- 
lar vote. If that is the case, then gov- 
ernment itself has become too com- 
plicated for popular rule and democ- 
racy is a failure. We cannot avoid 
the problems of democratic govern- 
ment by refusing to face up to them. 
If we have no faith in popular rule, 
we have been living by false stand- 
ards. 

I am sure that we of the American 
Bar Association have not lost faith 
in popular rule. While recognizing 
the necessity of constitutional pro- 


treason. A determined effort was 
made to gather evidence by wide- 
spread use of printed questionnaires. 
The Circuit Court in the District of 
Virginia having been selected for the 
trial, it was necessary to find accom- 
modations for the public at the hear- 
ings. As a result the court sat in the 
hall of the House of Delegates of the 
Commonwealth of Virginia from 
March into September, 1807. 

A. Counsel. Government counsel 
were led by District Attorney George 
Hay, son-in-law of the future Presi- 
dent, James Monroe. Hay was in per- 
sonal correspondence with President 
Jefferson on every important point of 
policy. With Hay was William Wirt, 
then 35. He was destined to become a 
distinguished author and to serve as 
Attorney General under Presidents 
Monroe and John Quincy Adams. 
Supplementing these was Alexander 
MacRae, Lieutenant Governor of 
Virginia. Counsel for the accused 
served without compensation. They 
included Edmund Randolph, former 
Attorney General under President 
Washington; John Wickham, a lead- 
er of the Virginia Bar; Luther Mar- 
tin, for many years Attorney General 
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tections, we also recognize that ul- 
timately the worth and integrity of 
any democratic government must de- 
pend upon the worth and integrity 
of its citizens. Our republic has never 
been poor in the quality of its peo- 
ple. The men of vision, the men of 
action, the men of initiative who 
worked and fought for freedom in 
revolutionary times all have their 
counterparts today. We Americans 
still possess the faith in God, the 
faith in our democratic system and 
the faith in ourselves that have al- 
ways made us great. From a small 
and simple government, ours has 
grown to be a great and complex 
one. Still, given full and unbiased 
information, we will know how to 
manage and control our government 
to the best interest of everyone. 

AUTHENTIC INFORMATION AND UN- 
DERSTANDING! These are the keys to 
one of our greatest problems. To 
furnish them is the challenge and 
duty of today’s lawyer. 


of Maryland, and recognized nation- 
ally as a learned and effective trial 
lawyer; Charles Lee, former Attorney 
General under Presidents Washing- 
ton and John Adams; and as junior 
counsel Benjamin Botts and John 
Baker. Burr himself often took part 
in the examination of witnesses and 
in arguments to the court. Unlike 
most lawyers, he was his own best 
advocate. 

B. March 30, 1807. Shortly after 
Burr’s arrival in Richmond under 
military guard, Chief Justice Mar- 
shall himself wrote out, signed and 
issued the warrant by virtue of which 
Burr was surrendered to the civil 
authorities. 

C. March 30—April 1, 1807. Com- 
mitment. Relying on the record in 
the Bollman and Swartwout cases, 
the prosecution asked the Chief Jus- 
tice to commit Burr to jail on two 
charges: treason against the United 
States and misdemeanor in prepar- 
ing and setting on foot within the 
United States a military expedition 
against Spain. After reviewing the 
evidence, the Chief Justice held it 
not sufficient to sustain commitment 
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for treason but sufficient to sustain 
commitment for the misdemeanor. 
United States v. Burr, 25 Fed. Cas., 
No. 14,692a, pages 2-25. He ordered 
Burr committed on that charge, but 
released him on $10,000 bail, condi- 
tioned on his appearance at the next 
term of court, May 22. 


D. May 22, 1807. The grand jury. 
The required sixteen, out of a panel 
of twenty-four, were present and 
available for service on the grand 
jury. Burr, however, personally chal- 
lenged “for favour” United States 
Senator Giles of Virginia, and Colo- 
nel Nicholas, a candidate for Con- 
gress, both of whom were strong par- 
tisans of Jefferson. Burr’s objection 
to Senator Giles included the latter’s 
recent effort in the Senate to suspend 
the writ of habeas corpus, indicating 
substantial belief in the reports to 
Congress on Burr’s expedition. Burr 
offered to prove that the Senator had 
confirmed such beliefs by public dec- 
larations. Burr objected to Colonel 
Nicholas on the ground that the 
latter entertained a bitter personal 
animosity towards him. Both of those 
challenged withdrew from the panel. 
The sixteen finally accepted included 
some of the foremost citizens of Vir- 
ginia. Two were Federalists, fourteen 
were Anti-Federalists, The Chief Jus- 
tice named as foreman John Ran- 
dolph, an Anti-Jeffersonian. In in- 
structing the grand jury, Chief Jus- 
tice Marshall followed the opinion 
he had written for the Supreme 
Court in Ex parte Bollman and 
Swartwout, supra. See 3 Beveridge, 
The Life of John Marshall, 350, 414 
n., 466, 484, 506; 1 Robertson’s Re- 
ports of the Trials of Colonel Aaron 
Burr, pages 31-46. 


E. May 22-28, 1807, Second mo- 
tion to commit Burr for treason. The 
District Attorney announced in open 
court that he would again move to 
commit Burr to jail on the charge of 
treason, arguing that, with the ap- 
proach of General Wilkinson and the 
Government's principal witnesses, 
there was increased danger that Burr 
might not remain available, This mo- 
tion had the earmarks of propaganda 
but the court ruled that if the Dis- 
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trict Attorney had something to pre- 
sent in support of such a motion, he 
had a right to do so. 25 Fed. Cas., No. 
14,692b, pages 25-27. Witnesses were 
called as to the activities of Burr and 
and his associates at Blennerhassett’s 
Island, Collateral issues arose as to 
the admissibility of certain affidavits 
and as to their certification. The 
court ruled against their admissibil- 
ity. 25 Fed. Cas., No. 14,692c, pages 
27-30. The Chief Justice indicated 
that he hoped that no opinion would 
be required of him on this motion to 
commit for treason, prior to some 
action by the grand jury. When Burr 
agreed to double his bond, the mo- 
tion was abandoned. 

F. June 9-13, 1807. The subpoena 
to the President. Burr moved for 
issuance of a subpoena duces tecum 
directed to President Jefferson per- 
sonally, calling upon him to produce 
a certain letter from General Wilkin- 
son deemed material to the defense. 
After bitter argument, the Court 
ordered the subpoena to be issued, 
The Chief Justice stated that, while 
this was the Court's inescapable duty, 
it remained for the President to in- 
dicate in the return whether his ex- 
ecutive duties would constitute a 
sufficient reason for not obeying it. 
25 Fed. Cas., No. 14,692d, pages 30- 
38. This issue never reached its cli- 
max. The District Attorney later an- 
nounced that he had the requested 
letter in his possession and was 
ready to produce it. 

G. June 15-18, 1807. Immunity of 
wiimesses on ground of self-incrimina- 


tion. An issue arose as to the extent 
to which the Court could go in re- 
quiring the secretary to Colonel Burr 
to state whether he, the secretary, 
understood the cipher letter which he 
had written for Colonel Burr. He 
declined to answer on the ground 
that his answer might tend to in- 
criminate him. This resulted in a 
ruling that the witness could answer 
whether he presently understood the 
cipher, without its tending to incrim- 
inate him. The opinion states the 
views of the Chief Justice on the 
rules applicable to such cases. 25 Fed. 
Cas., No, 14,692e, pages 38-41.12 

H. June 19-27, 1807. Attachment 
of Generai Wilkinson was sought by 
Burr’s counsel for Wilkinson’s al- 
leged contempt of court and abuse 
of power in his efforts to induce wit- 
nesses to testify for the Government. 
The argument on this motion was 
interrupted by the grand jury’s re- 
turn of the indictments. The follow- 
ing day, the motion was denied. 25 
Fed. Cas., No. 14,692f, pages 41-49. 

I. June 26, 1807. The indictments. 
After extended hearings, the grand 
jury indicted both Burr and Blen- 
nerhassett not only for the misde- 
meanor charged, but also for treason. 
The indictments for treason charged 
that on December 10, 1806, at Blen- 
nerhassett’s Island, the accused had 
levied war against the United States 
by the assembly there of a “multi- 
tude” of thirty or more people, 
armed and arrayed in a warlike and 
hostile manner.'* The other indict- 
ments alleged that at the same place 





12. ‘The gentlemen of the bar will understand 
the rule laid down by the court to be this: It is 
the province of the court to judge whether any 
direct answer to the question which may be pro- 
posed will furnish evidence against the witness. 
If such answer may disclose a fect which forms 
a necessary and essential link in the chain of 
testimony, which would be sufficient to convict 
him of any crime, he is not bound to answer 
it so as to furnish matter for that conviction. In 
such a case the witness must himself judge what 
his answer will be; and if he say on oath that 
he cannot answer without accusing himself, he 
cannot be compelled to answer."’ 25 Fed. Cas., 
No. 14,692e, pages 40-41. 

13. “The grand inquest of the United States of 
America, for the Virginia district, upon their oath, 
do present, that Aaron Burr . . . owing allegiance 
and fidelity to the same United States, not having 
the fear of God before his eyes, nor weighing the 
duty of his said allegiance, but being moved and 
seduced by the instigation of the devil, wickedly 
devising and intending the peace and tranquillity 
of the said United States to disturb; and to stir, 





move and excite insurrection, rebellion and war 
against the said United States; on the tenth day 
of December, in the year of Christ one thousand 
eight hundred and six, at a certain place called 
and known by the name of Blannerhassett's [sic] 
island . . . did compass, imagine and intend to 
raise and levy war, insurrection and rebellion 
against the said United States; and in order to 
fulfil and bring to effect the said traitorous com- 
passings, imaginations and intentions of him the 
soid Aaron Burr . . . with a great multitude of 
persons, whose names at present are unknown to 
the grand inquest aforesaid, to a great number, 
to wit, to the number of thirty persons and up- 
wards, armed and arrayed in a warlike manner, 
that is to say, with guns, swords, and dirks, and 
other warlike weapons as well offensive as de- 
fensive, being then ond there unlawfully, mali- 
ciously and traitorously assembled and gathered 
together, did falsely and traitgrously assemble and 
join themselves together agginst the said United 
States; . . . ."" 1 Robertson's Reports of the Trials 
of Colonel Aoron Burr, pages 430-431. 
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the accused had set on foot an armed 
expedition against territory of the 
King of Spain. Two days later the 
grand jury returned similar indict- 
ments against United States Senator 
Smith of Ohio, former United States 
Senator Dayton of New Jersey, Tyler, 
Israel Smith and Floyd. Seven jurors 
voted to indict General Wilkinson 
but nine voted not to do so. Bollman, 
Swartwout and Adair were not in- 
dicted. 
III. THe TRIAL 

A. June 26-27, 1807. Burr pleaded 
not guilty to the indictment for 
treason. The court ordered that, in- 
asmuch as the trial could not, with- 
out great inconvenience, be held in 
Wood County where the offense was 
alleged to have been committed, the 
marshal should summon forty-eight 
“fit persons”, twelve of whom should 
be from Wood County, to appear in 
Richmond August 3, 1807, as a jury 
panel, From this time until the end 
of the trial, Burr remained com- 
mitted in specially provided quarters. 

B. August 3-17, 1807, Impaneling 
the jury. Out of the forty-eight per- 
sons summoned, only four were ac- 
cepted as petit jurors and only one 
of those expressed himself as being 
entirely unprejudiced. After making 
a careful statement as to the proper 
qualification of jurors, the court 
ordered another panel of forty-eight. 
25 Fed. Cas., No. 14,692g, pages 
49-52. The result of their examina- 
tion was no better. Finally, the ac- 
cused suggested that he select jurors 
from those who had expressed hos- 
tility to him but to whom neverthe- 
less he would be willing to submit 
his case. This implied strong faith 
by the accused, both in his innocence 
and in the fairness of the jury. It was 
a bold step in a capital case where 
there was such a popular demand for 
conviction. Among the jurors so 
chosen was one who testified that he 
had said that Burr should be hanged 
and another who had said “in the 
utmost spirit of levity” that he had 
come to Richmond with the hope of 
being chosen on the jury where, if 
accepted, he would vote to hang the 
defendant at once without further 
inquiry. 


C. August 17-18, 1807, Order of 
proof. Upon the appearance of Gen- 
eral Eaton as the prosecution's first 
witness, proof of Burr's hostile in- 
tentions in performing the particular 
overt acts charged in the indictment 
was objected to by Burr’s counsel 
unless preceded oy proof of the overt 
acts themselves. The court overruled 
the objection. It indicated that both 
the overt act and the hostile intent 
accompanying it were material to 
the proof of levying war, and that the 
courts should not prescribe which of 
the two material elements the prose- 
cution raust present first. The court 
added, however, that testimony re- 
lating to any plans of Burr’s which, 
for example, were to be executed in 
Washington or elsewhere than in the 
District of Virginia, would not be an 
element of the particular treason 
charged in the indictment. While 
such testimony might later become 
admissible as corroborative of Burr's 
general evil intentions and thus “ren- 
der it more probable that the inten- 
tion in the particular case was evil”, 
it would become admissible only “‘af- 
ter hearing that which it is to con- 
firm”, The testimony of General 
Eaton thus was permitted to be given 
insofar as it related directly to the 
overt acts charged and the hostile in- 
tent of the accused accompanying 
them. 25 Fed. Cas., No, 14,692h, 
pages 52-54. 

D. August 18—31, 1807. The cru- 
cial lack of proof. By August 20 the 
Government had not presented testi- 
mony of the presence or other actual 
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participation of Burr in the assem- 
blage at Blennerhassett’s Island. On 
the contrary the evidence showed 
Burr’s absence and his failure to 
participate in the assemblage. The 
defense accordingly objected to the 
introduction of any further evidence. 
In the absence of the constitutionally 
required testimony of the overt act 
of treason charged in the indictment, 
they contended that all other evi- 
dence would be immaterial. The 
Government recognized the propri- 
ety of the procedure. It argued, how- 
ever, for permission to show that the 
accused had advised and procured 
the assemblage and that the assem- 
blage constituted levying war against 
the United States. 

After ten days of able argument," 
the Chief Justice, on August 31, de- 
livered the final opinion in the case. 
25 Fed. Cas., No. 14,693, pages 55- 
186, at pages 159-181. He took occa- 
sion to explain and amplify the opin- 
ion he had written for the Supreme 
Court in Ex parte Bollman and 
Swartwout, 4 Cranch 75, 125. While 
it was not essential to the decision 
here, he indicated it to be his per- 
sonal view that the constitutional re- 
quirement of levying war against 
the United States would be satisfied 
by finding the fact to be that there 
had been gathered at Blennerhas- 
sett’s Island a military assemblage in 
force, with a warlike intent towards 
the United States and in condition 
to make such war. He indicated 
further that the evidence already be- 
fore the court would justify its sub- 





14. “Miles Bott.—From the affidavits of generals 
Wilkinson and Eaton, my opinion has been com- 
pletely made up for several months past. 

‘Mr. Martin.—I suppose you have only taken 
up a prejudice on the supposition, that the facts 
stated were true. 

“Mr. Bott.—!I have gone so far as to declare, 
that colonel Burr ought to be hanged. 

“Mr. Burr.—Do yoy think that such declarations 
would now influence your judgment? Would not 
the evidence alter your opinion? 


**Answer. Human nature is very frail; | know 
that the evidence ought, but it might or might 
not influence me. | have expressed myself in 


this manner, perhaps, within a fortnight; and |! 
do not consider myself a proper jurymon. 

“Mr. Burr.—It will be seen, either that | am 
under the necessity af taking men in some degree, 
prejudiced against me, or of having another 


venire. | am unwilling to submit to the further 
delay of other ‘fales," and | must therefore en- 
counter the consequences. | will take Mr. Bott, 


under the belief that he will do me justice.” 
1 Robertson's Reports of the Trials of Colonel 
Aaron Burr, page 426. 





See also, examination of Christopher Anthony 
at pages 423-425. 


15. The Chief Justice paid tribute to this argu- 
ment as follows: 


The question now to be decided has been 
argued in a manner worthy of its importance, 
and with an earnestness evincing the strong 
conviction felt by the counsel on each side thot 
the law is with them. A degree of eloquence 
seldom displayed on any occasion has embei- 
lished a solidity of argument and a depth of 
research by which the court has been greatly 
aided in forming the opinion it is about to 
deliver. [25 Fed. Cas., No. 14,693, at page 
159, s.c., 4 Cranch at page 470.] 


One eloquent passage from the argument of 
William Wirt on August 25, against treating Blen- 
nerhassett as the principal and Burr as an acces- 
sory, was printed for many years thereafter. in 
school books for use os a declamation. 25 Fed. 
Cas., No. 14,693, at pages 131-132. It is quoted, 
in part, in 3 Beveridge, The Life of John Marsholi, 
616-618, and, together with Benjamin Bott's de- 
flating response, is discussed at pages 495-500. 
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mission to the jury on that point, 
provided there were also before the 
court the required testimony as to 
the accused’s participation in the 
assemblage. 

He discussed the alleged activity 
of the accused in advising and pro- 
curing the assemblage. He pointed 
out that there had not yet been 
presented two witnesses to overt acts 
showing such advice or procurement. 
While not passing finally upon the 
point, he indicated that, to be admis- 
sible as overt acts of treason, such 
acts of advice or procurement should 
be charged in an indictment laid 
in the state and district where the 
trial would be held. No such acts 
of advice or procurement having 
been charged in the instant case, 
they could not be substituted for 
those which had been charged. Their 
admissibility as mere corroboration 
of other testimony was impossible in 
the absence of testimony to be cor- 
roborated. 


Prosecution Fails 

To Prove Case 

In short, the prosecution had failed 
to meet the constitutional require- 
ment that the guilt of the accused 
be established by the testimony of 
two witnesses to the same overt act 
of the accused in levying war at a 
specified time and place within the 
jurisdiction of the trial court. The 
Chief Justice concluded: 


No testimony relative to the con- 
duct or declarations of the prisoner 


Courts, Departments 
and Agencies 


(Continued from page 772) 


® The Court of Appeals for the 
Seventh Circuit, on July 23, 1951, set 
aside an order of the National Labor 
Relations Board in Morand Brothers 
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elsewhere, and subsequent to the trans- 
action on Blennerhassett’s Island, can 
be admitted; because such testimony, 
being in its nature merely corrobora- 
tive and incompetent to prove the 
overt act in itself, is irrelevant until 
there be proof of the overt act by two 
witnesses. This opinion does not com- 
prehend the proof by two witnesses 
that the meeting on Blennerhassett’s 
Island was procured by the prisoner. 
On that point the court for the pres- 
ent withholds its opinion for reasons 
which have been already assigned; and 
as it is understood from the statements 
made on the part of the prosecution 
that no such testimony exists, if there 
be such let it be offered, and the court 
will decide upon it. 

The jury have now heard the opin- 
ion of the court on the law of the case. 
They will apply that law to the facts, 
and will find a verdict of guilty or not 
guilty as their own consciences may 


direct. [25 Fed. Cas., No. 14,693, page 

180.] 

The court granted the prosecu- 
tion’s request to consider the court's 
opinion overnight. The next morn- 
ing the prosecutor informed the 
court that he had nothing to offer to 
the jury, either in the way of evi- 
dence or argument. The jury retired 
and in a short time returned with 
the following verdict, prepared in 
a form of their origination: “We of 
of the jury say that Aaron Burr is not 
proved to be guilty under this in- 
dictment by any evidence submitted 
to us. We therefore find him not 
guilty.”2® Ibid. 

The trial was over. The nation had 
reason to feel that, when adminis- 
tered after the manner of Marshall, 
Justice is the Guardian of Liberty." 





16. Burr at once objected to the form of this 
**not-proven’’ or ‘Scotch Verdict’’ in place of a 
simple one of ‘not guilty.’’ The Chief Justice re- 
plied that the verdict was, in effect, the same 
as a verdict of acquittal, that it should remain 
as found by the jury, and that an entry be made 
on the record of ‘‘not guilty’’. Hill, Decisive 
Battles of the Law, 62. 

As in each of the related proceedings, the neces- 
sary proof to sustain the charges had been found 
lacking when put to the final test. Thus acquitted 
of treason, Burr was then tried on the indictment 
for the misdemeanor. He was acquitted September 
14, 1807. 25 Fed. Cas., No. 14,694, pages 187-201. 
The Government dropped its prosecutions of most 
of his associates. Further commitments of Burr and 
Blennerhassett were sought in the Mississippi Ter- 
ritory and in Ohio. Commitments for treason 
were denied. Commitments for misdemeanors in 
Ohio were ordered and bail was posted, but the 
accused apparently were never indicted. 

17. “Justice the Guardian of Liberty’’ is the in- 
scription on the East Portico of the Supreme Court 
Building in Washington. It is a modification of 
one proposed by the architect. It was put in its 
present form by Chief Justice Hughes in consulta- 
tion with Justice Van Devanter, Chairman and 


Beverage Co. et al. v. National Labor 
Relations Board—Labor Law (36 
A.B.A.]. 1031; December, 1950) and 
remanded the case for further pro- 
ceedings (see review supra). 


® The following action has been 
taken by the United States Court of 


member, respectively, of the Supreme Court Build- 
ing Commission. It is less well known than that 
on the West Portico, over the entrance to the 
building,—*‘Equal Justice Under Law'’. The latter 
was approved by Chief Justice Hughes and Justice 
Van Devanter in precisely the form in which it 
was submitted to them. Neither inscription is o 
direct quotation from any identifie+ source. 
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(Continued from page 734) 


enter an important career through 
the door of the law office.25 A lawyer 
in a corporate legal department sum- 
marizes the basic distinction between 
a stenographer and a secretary in 
these words: “The work of a ste- 
nographer is largely taking and tran- 
scribing dictation and performing 
routine duties under supervision. 
Work of a secretary entails greater 
responsibility and initiative and is 
of a more confidential nature.” 

The majority of law offices do not 
have “‘stenographic pools”, that is, 
a number of unassigned stenogra- 
phers who do work for the lawyers in 
the office on call. The “pool” is a 
metropolitan development character- 
istic of large firms only. Secretaries 
in practice are generally assigned to 
individual lawyers, but occasionally 
work for two men, One out of two 
lawyers uses some form of office dic- 
tating equipment such as an Audo- 
graph, Ediphone or SoundScriber. 
rhe 155 replies tallied this way: 

Daily +0) 

Occasionally 35 

Emergency 2 

Never 78 
One legal secretary out of two ob- 
jects to using mechanical dictating 
equipment—42, yes; 52, no. Electric 
adding machines are used in many 
law offices today and so are electric 
typewriters. 

What about office hours? The fol- 
lowing were the ranges disclosed by 
the Survey (see Table VII). 

The vast majority of law offices do 
not require time cards of their em- 
ployees; but 17 offices indicated that 
they did. The vast majority of law 
office employees manage their own 
time, which probably accounts for 
the fact that most offices do not have 
formal rest periods as some business 
houses do. The tally will be found in 
Table VIII. 

The average vacation in a law of- 
fice for employees is about two weeks, 
which was also the shortest vacation. 
The longest vacation was two 
months! Several firms allow the men 
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Table VI 
Question: Do you use electric office equipment? 
Yes No 
a. Adding machine 59 84 
b. Typewriter 68 82 
Table Vil 
Classification Office Hours 
Longest Shortest 
(1) Lawyer partners 8:30—6:00 9:00—4:00 
(2) Associate lawyers 7:30—6:00 2:00—5:00 
(3) Law clerks not admitted 9:00—5: 30 9:00—4: 30 
(4) Nonlawyer employees 8:00—5:30 9:00—4:30 
Table Vill 
Yes No 
Time Records 17 127 
Employees manage own time 114 21 
Formal rest periods 39 93 





three weeks and a few three weeks 
to the women. A very few employees 
get four weeks or one month's va- 
cation in a law office. 


VI. Office Library and Files 

Almost all law offices own their 
own libraries (149 out of 151), Some 
offices share libraries, but most own 
their own for their own use. A lawyer 
must expect to spend a tidy sum each 
year to keep up his library and his 
knowledge of the law. The smallest 
annual library expense reported was 
$75.00. The highest sum was $8,000. 
$1,000, $2,000, $3,000, $5,000 and 
$6,000 were figures furnished the Sur- 
vey as annual library costs—which 
may explain the persistence charac- 
teristic of law book salesmen! 

How does a lawyer keep abreast of 
developments? Most subscribe to— 
and read—the advance sheets of their 
state court reports, and those of the 
federal courts. Loose-leaf services 
and periodicals were often indicated, 
as were statute services. Some firms 
subscribe to court reporter services. 
In a specialized practice or in a 
large firm, individual lawyers con- 
fine themselves to one or a few fields; 


e.g., taxation, labor law, insurance, 
etc., and confine their study to those 
fields and those report systems. Some 
lawyers indicate that they keep up 
to date by attendance at bar meet- 
ings, practicing law institutes, and by 
“study”, and “reading”. State bar 
journals and the AMERICAN Bar As- 
SOCIATION JOURNAL are indicated, 
too, as sources of legal education. It 
immediately becomes clear that a 
law school diploma is no passport to 
success in the law these days! 

How long should old files be kept? 
The old files in a law office can occa- 
sionally be a gold mine of informa- 
tion. More often they are a nuisance 
because they cannot be destroyed by 
the lawyer without a twinge of his 
legal conscience. Here the lawyer 
and not the jury must answer the 
perplexing question: what is a rea- 
sonable time? Here is the way the 





25. “‘Miss €. Louise Mallock come to his 
[Brandeis’] office in 1895, a girl in her ‘teens. 
Within two years she was given responsible work 
involving his personal investments, and when he 
went on the Supreme Court in 1916, she was put in 
full charge of these matters. Under his tutelage 
Miss Alice H. Grady rose to the office of Deputy 
Commissioner of Savings Bank Life Insurance in 
Massachusetts."" Mason, Brandeis, A Free Man's 
Life (New York: The Viking Press, 1946), page 85. 
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Table IX 
Question: How long do you keep your office files? 


Shortest period 


a. In your office 
b. In storage 
c. Before destroying them 


Longest period 


1 year “Forever” 
5 years Permanently 
3 years Never destroyed 





lawyers have answered it (see Table 
IX). 

Some idea of the problem—and the 
competitive attitude of lawyers—can 
be gleaned from the following com- 
ment from a lawyer in a large metro- 
politan law firm: 

Everyone has agreed that old files 
represent one of the bétes noires of 
law practice. Everyone agreed that a 
more aggressive policy in the weeding 
out and destruction of closed files was 
desirable. Almost all confessed to a 
great deal of difficulty in overcoming 
the inertia in attending to this. At- 
tempts have been made to agree on 
some uniform policy in the matter of 
destruction of old files and records, 
with the thought that the managing 
partners of the various firms would 
find it easier to persuade their respec- 
tive partners to permit more ruthless 
destruction of old files if they had the 
assurance that many of the other rep- 
resentative firms in their community 
were following a similar policy. 

VII. Bar Association Memberships 

Most practicing lawyers devote a 
part of their time to bar association 
work. Bar association membership 
is a matter of statistical record. 
About one lawyer in four is a mem- 
ber of the American Bar Associa- 
tion. The Survey indicated that 
most of the lawyers belong to their 
state bar association and about two 
out of every three to their county 
bar association. Many are members 
of city bar groups like The Associa- 
tion of the Bar of the City of New 
York. Out of 156 answers returned to 
this question, only one lawyer stated 
that he was a member of the Nation- 
al Lawyers’ Guild which was recent- 

ly branded as a Communist front 
organization.** One lawyer said: 

I resigned from Lawyers Guild. Too 
radical in some of its positions. Never 
joined the American Bar as same is too 
conservative, bordering at times on 
the reactionary. Lawyers should strive 
to be liberal without being radical, 
conservative on some matters but 
never reactionary. They should be 
leaders and active for change. That 
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will help the country. 

How much of the lawyer's time 
does bar association work take? Some 
lawyers report “none”. One lawyer, 
president of his state bar association, 
indicated that he was giving 75 per 
cent of his time to bar association 
work, but normally it would be only 
six to eight hours per week. All of 
which indicates that one of the con- 
stant organization problems of the 
lawyer is the efficient management of 
his time. 


Is the legal profession over- 
crowded? 
Yes 72 
Slightly overcrowded 3 
No 52 


Are there many openings for young 
law school graduates in law offices? 
Chief Justice Vanderbilt of New 
Jersey reported that in 1948 “there 
were in the law schools 56,000 stu- 
dents, or approximately one law 
student for every three members ol 
the bar. I need not tell you that this 
ratio is out of all proportion to the 
capacity of the profession and of the 
public to absorb,”27 

The Survey asked this question: 
Are there any openings for young 
lawyers in your office? Here is the 


tally: 


Yes 30 
Occasionally 8 
Uncertain 2 
Periodically l 
No 97 
No answer 21 


Total 154 

The young legal hopeful appears to 
have about one chance in four of 
finding a vacancy in any law organ- 
ization today. Of course, he can al- 
ways open an office of his own organ- 
ization, but that requires some finan- 
cial backing. 

VIII. Comments 


Lawyers are seldom afraid to talk 
back. The Survey asked them to! 


Here is what a few of them said on 


a variety of topics: 
Chief problem of 
tioner: i 

The chief problem of a lawyer 
practising alone is procuring new Cli- 
ents. Firms with banking and trust 
company connections have an advan- 
tage in this respect. 

Group practice and efficiency: 

Group practice as we manage it 
provides a greater service to our Cli- 
ents. Each member of our organization 
is acquainted with the work of each 
of the other members through circulat- 
ing letter board and master calendar. 
Uninterrupted service is therefore 
available to any client regardle:s of the 
presence of the member usually han- 
dling the client’s affairs. 

Litigation is strenuous, but not 
most profitable legal business: 

The general consensus is that part- 
ners are under considerable pressure 
90% of the time. This is particularly 
true of our litigation men and men 
active in the organized bar. Our ratio 
of partners to associates is not high 
enough. We find litigation less profit. 
able and far more strenuous and ex- 
acting than our corporate, tax, admin- 
istrative, real estate and general office 
practice. However major portion of 
our business is litigation and we are 
organized along that line. We find 
delegation of work by partners in liti- 
gation is difficult although we try to 
delegate as much as possible. 

Small cities not well served: 

The legal profession is certainly 
amply represented in our larger cen- 
ters. Small county seat towns and small 
cities are, in most instances, without 
adequate local legal talent. 

How to get started: 

The question I have to answer the 
most is, “Where ought I to start the 
practice?” My answer is, “Pick out the 
place you would like to live, raise your 
family, and die in, and start in. Of 
course there always are too many law- 
yers there, but if you are to be success 
ful you will find it out in time to make 
whatever change may occur to you 
You probably won't ever care to 
change.” 


sole 


practi- 


Medium-size firm often most desir- 
able: 

This is fairly typical 3 man firm 

in general practice in an area the 

economy of which is geared to agri- 


26. N. Y. Times, Sept. 17, 1950, page 35, col- 
umn |}. 

27. Vanderbilt, ‘“Our New Judicial Establish- 
ment: The Record of the First Year’, 4 Rutgers 
Rev. 353 (January, 1950) at page 373. 
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culture. A larger firm is not practi- 
cable on account of conflict between 
clients of firms. Firm members have 
large degree of freedom, initiative and 
responsibility with firm policy subject 
to joint agreement under general di- 
rection of senior partner. We may be 
likened to a family unit in so far as 
internal management is concerned. 
Questionnaire form criticized: 

This questionnaire is not adapted 
to a country law office. Maybe you do 
not need to know anything about 
country lawyers but if you do talk to 
one about some appropriate questions. 


(P.S.—It was prepared by a country 
lawyer!) 


As usual I find a questionnaire 
never seems to fit. We are a typical 
small town (13,000) rural community 
law office. At present have no lawyer 
employees. We three years ago, took 
on a young man at $200 per month, 
next year raised him to $300 and the 
next year made him a junior partner. 
We believe that salaries paid non-legal 
staff are the highest in the community. 
The cost of library is greatly in excess 
of the average law office in this terri- 
tory. Bar Association activities of 
senior member and other members of 
the firm considerably greater than that 
of average lawyer in the community. 

It seems to me that the survey is too 
concerned with partnership organiza- 
tion and practice. 

Lawyers criticized for pursuing 


mon ey . 


After twenty years of individual 
practice in a specialty and ten years 
additional years with this firm, I am 
impressed with: 

1. The tremendous expansion of 
specialized fields has arrived at such a 
point that individual practice is very 
difficult unless confined to a very nar- 
row field of specialty or to a small 
community. 

2. While great improvement has 
been made, we are still admitting too 
many young men to the Bar who, 
though perhaps intellectually compe- 
tent, are not temperamentally suited 
to the practice of law. 

3. While I know the percentage of 
lawyers in Congress, Legislatures, etc., 
is still predominate, I am impressed 
with the feeling that the profession has 
not maintained its position as a leader 
of public thought. I am afraid too 
many of the more competent members 
of the Bar are pursuing money rather 
than leadership. 


Integration of Bar favored: 


Our Montana Bar would be greatly 
improved, as would the Administra- 
tion of Justice by an integrated bar. 


Many of us believe that the Missouri 
plan for the selection of judges is 
needed in Montana. 


Bar activity rated highly: 


Convinced that better service to 
clients can be best achieved through 
cooperation of lawyers by means of 
Bar Association activities, (i.e. con- 
tinuing legal education, uniform fees, 
improving judiciary and civil proce- 
dure, education of public, etc.), at 
least 50% of time during four years 
since return from war service has been 
spent on Bar Association activities, 
local, state, and national. Much ex- 
pense of that work was charged to 
office overhead, and time and effort 
spent was made possible by indulgence 
and cooperation of considerate stenog- 
rapher, partners, and family. This 
report cannot, therefore, be considered 
as customary practice of lawyers or 
law offices in this community. 








Law and matrimony! 


We are all independent practition- 
ers, sharing common office suite and 
equipment and stenographers. Wife 
of one of us is office manager (she’s 
also a lawyer) . 


Profession overcrowded: 

The profession is approaching the 
overcrowded stage. More care should 
be exercised in admitting students to 


law schools and bar examinations 
should be more carefully conducted. 


Country lawyers’ fees: 


Attorneys in rural areas do not ap- 
pear to charge more today than ten 
years ago. 


Company attorney reports: 


I have no firm or associates. I am 
on a Salary devoting all my time to one 
client. I have no library or library ex- 
pense, the library being owned by the 
company. I have no office expense as 
the company furnishes space in com- 
pany building. Quite a few oil compa- 
nies have their own legal departments 
here and in other cities. 

This form is not drawn with refer- 
ence to the type of organization which 
is customary in insurance company law 
departments. In our opinion, the 
number and variety of insurance com- 
pany lawyers would justify a separate 
and independent survey. 

I am Vice President and General 
Counsel of an Insurance Company and 
earn $20,000 annually. Otherwise I do 
not seem to fit into this questionnaire. 


Partnership advantages: 


Partnership practice permits much 
greater freedom of the individual. It 
also makes it possible to attract a 
greater variety of legal business be- 
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cause of the different types of contacts 
of the partners and the different cap- 
abilities of the partners. Furthermore, 
it makes it possible to have advisory 
and confirming opinions of a respon- 
sible nature on many of the problems 
that arise. 


There are varieties of partner- 


sh ips! 


One Maine lawyer reports: 


The senior member was a law 
clerk in Boston for 2 yrs.; then 
practiced here with an office adjoining 
a large firm, sharing their tel. and 
stenogs. & (with interlude of first 
World War) had his brother with him, 
—14 yrs. After the death of the broth- 
er in 1923, the senior took in the 
present second partner, first as em- 
ploye, then as partner, eventually on 
50-50 basis. The third partner was 
taken in about 10 yrs. later. For some 
yrs. now the partnership has been 
nominal as far as the senior is con- 
cerned. He doesn’t share in firm in- 
come, has his own law business, includ- 
ing matters agreeable to him allotted 
to him by the firm; shares in only a 
small part of the firm office expense,— 
pays his own sec. Other 2 go 60-40 and 
hire $ girls. To the outside world the 
3 are a firm, using the firm name, 
stationery, phone & offices, but actual- 
ly the senior is now in practice for 
himself, & of counsel to the other 2. 
All figures herein, however, combine 
his & the other 2’s income and expense. 
It's a queer sort of “firm” but it works 
very happily and profitably. 


Survey enjoys Southern hospital- 


ity! 


This survey should be very helpful 
to the legal profession, law students, 
and to the public. In reviewing the 
answers to the specific questionnaire 
it should be kept in mind that our 
firm is in a small southern town of 
about 10,000 people with a large 
trade area, and while the firm is 
somewhat large for a small town, it 
does not operate in the same manner 
as a large city firm. 

Another lawyer said: 

I feel you are engaged in a fine 
work. If there is anything else that 
I can add to this to help at any time, 
do not hesitate to command me. 


Lawyers on lookout to improve 


service: 


It would be wrong to indicate serv- 
ice cannot be improved. It always 
can be. 

If I felt legal services to clients 
could be improved by some change of 
method, I should expect to have it 
adopted by the firm. 
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If we could think of any improve- 
ment, we would adopt it immediately. 

We try to impress upon the young 
members of the staff the need for 
prompt service and thorough investi- 
gation of the facts and the law. 

I believe we could give better 
service and have a smoother working 
firm by having a firm meeting at each 
week’s end where we could go over 
problems of our young associates and 
could also plan the coming week's 
work. We will probably start this right 
away. 

Briefly stated, I think the services 
of my firm could be greatly increased 
by informing every client more fre- 
quently of the firm’s activities (almost 
from day to day, if necessary) in con- 
nection with the client’s matters and 
by giving him frequent estimates of 
progress made. This sort of thing 
seems to me to make for excellent 
public relations. 

Reasons for specialization: 

To render competent legal services 
in all of the varied phases of legal 
work required not only by corporate 
clients but even by individual clients, 
it appears necessary that the practice 
be engaged in by groups where there 
are opportunities for reasonable spe- 
cialization in each of the various 
phases by one or more members. Serv- 
ices rendered by “General Practition- 
ers” operating singly, even in such 
fields as have always been the tradi- 
tional lawyer’s job, such as writing 
wills, often appear to be more harmful 
to the client and to the profession 
than if no lawyer at all had been en- 
gaged. The great harm to the pro- 
fession today is the natural unwilling- 
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(Continued from page 746) 


It is only one step from respecting 
the “street-wise” lawyer to becom- 
ing one. 

Having thus looked at both Bar 
and press I should like to make at 
least one specifically constructive 
comment on this occasion. I am 
convinced that there is a tremendous 
need for legal assistance, particular- 
ly of a preventive character, in the 
middle and lower income groups and 
that the Bar can render a great pub- 
lic service in meeting that need, That 
large group needs legal assistance in 
the innumerable problems which 
confront them in their daily lives. 
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ness of an attorney to admit that he 
should not handle a particular matter 
for a client who originally hired him 
on an entirely different matter for 
which he was well qualified. No in- 
dividual has sufficient time to educate 
himself adequately on every subject 
so that all matters which any normal 
client would have in this complicated 
age, could be handled for a reason- 
able fee. 

Why high legal fees are justified: 


The public should be enlightened 
with reference to the need of lawyers 
to include in their fees an amount to 
take care of a continuous overhead, 
the lawyers vacation and as he is in 
no pension plan, something to put 
aside for his eventual retirement, the 
latter particularly in view of the fact 
that included in the price of every- 
thing the lawyer pays for is an amount 
to cover the retirement of those en- 
gaged in its manufacture, as well as 
his own employees’ retirement bene- 
fits. 

Business good, public relations 
bad: 

Business is abnormally good at 
present time. This is an agrarian area 
and when it approaches normal this 
area will never take care of all want- 
ing to practice—in fact it is not doing so 
at present time. Our [local university] 
law school training is poor as com- 
pared with some of the other schools 
and one reason this office work is 
above average is that the writer has 
had a long apprenticeship under grads 
frora other states to supplement school 
training. The bar association in this 
area is not doing enough in the public 


Many of these people do not know 
any lawyers to whom they feel they 
can go, Many fear the cost of obtain- 
ing legal advice. Some fear they will 
not be treated fairly. As a result they 
do not freely seek and do not receive 
the legal assistance they need, with 
the inevitable result of unnecessary 
heartaches and financial losses. 

I congratulate this association on 
its recognition of the public service 
that can be performed in furnishing 
assistance to this large portion of 
the public, by adoption of the Law- 
yer Reference Plan under which the 
association acts as a clearing house 
to make the services of qualified at- 
torneys available at reasonable cost 
to these people who need such serv- 


relations line. One bad slip is the 
matter of ethics which are poor local- 
ly—this is due to lax admission require. 
ments—and leaves a bad taste with 
the public. 


IX. Conclusion 

The lawyer, it can readily be seen, 
is an individualist. Many of them are 
aware of their shortcomings. It is 
clear that there are a variety of ways 
of organizing an office for the prac- 
tice of law. 

The foregoing answers are from 
firms and individual practitioners 
in every state in the union. Are these 
law offices typical of their local areas? 
That question was asked. It was 
answered thus: 

Typical 93 

Not typical 36 
Some law offices—with characteristic 
legal assurance of accuracy—stated 
that they were “bigger” or “better” 
or “better organized” than the typi- 
cal law office in their area. None con- 
fessed to being “below average”! The 
Survey concludes therefore that its 
sampling questionnaire has real sig- 
nificance.*8 





28. Those interested in law office organization 
of an earlier day, that is, prior to 1850, will find 
the description of Mr. Justice Nelson's law office, 
recently restored at Cooperstown, New York, of 
real historical interest. See Berry, ‘‘Early American 
Law Office Dedicated at Cooperstown'’, 22 N. Y. 
St. Bor Ass'n. Bull. 277 (July, 1950). 


ices but who in the past have not 
sought legal advice. 

As I understand it, any member of 
the public seeking legal assistance 
can come to the association’s office 
and have a conference with the secre- 
tary, who is also a lawyer, free of 
charge, to determine whether a real 
legal problem is involved, 

If there is such a problem the in- 
dividual is referred to a qualified 
lawyer on a list kept by the secretary 
who have agreed to participate in 
the plan—a list which is open to 
any practicing lawyer in Cleveland 
whether or not he belongs to your 
association. 

It is agreed that the first confer- 
ence with the lawyer to whom one 
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is referred will cost $5.00. At that 
conference if any further legal work 
is necessary the fee therefor should 
be agreed upon between the lawyer 
and the client. 


If there is any dispute over fees 
it is settled by the lawyer reference 
committee of this association, but I 
understand there has been no such 
dispute in the 208 actual references 
which have been made since the plan 
went into effect in August, 1949, 
and most of which resulted in pre- 
venting rather than creating legal 
difficulties. 


Making legal services available at 
reasonable cost to the great rank 
and file of the people of Cleveland 
seems to be a plan in which the press 
and the Bar can co-operate in ren- 
dering great public service. 


Press Can Educate Public 

on Advantages of Plan 

rhe Bar must, of course, furnish 
the services at reasonable cost, while 
the press is in a position, which mem- 
bers of the Bar are not, to educate 
the people concerning the advan- 
tages and desirability to them of 
moderate-cost legal services. By the 
latter many who do not realize their 
need for legal services can be made 
aware of the advantages of good legal 
advice, and those who do realize the 
need but have other fears may be 
educated to the fact that those other 
fears are groundless when dealing 
with reputable lawyers. 


If the members of the Bar fulfill 
their obligations of service to the 
public in the functioning of this 
plan I feel sure the Cleveland Press 
will do everything we can to assist 
you in meeting those obligations and 
in making reasonable-cost legal serv- 
ices available to an ever increasing 
number of the citizens of Cleveland. 
With the full cooperation of lawyers 
the lawyer reference plan can be 
made a great public benefit to the 
citizens of our community in which 
the Cleveland Press will be most 
happy to give its full support. 


A stirring sentence from the Old 
Testament, from the Book of Levi- 


ticus, is inscribed upon the Liberty 
Bell. It reads “Proclaim Liberty 
Throughout all the Land unto all 
the Inhabitants Thereot”’. But liber- 
ty cannot survive unless there is jus- 
tice. The courts are the bulwarks 
of our liberties. They are part of 
the foundation upon which this 
great nation rests. It is important, 
therefore, that every citizen be con- 
cerned with the administration. of 
the law. 

As lawyers, you have a special 
role to fulfill in the administration 
of the law. By training you are 
specialists in the law. After meeting 
the necessary requirements, you have 
been admitted to the Bar. You have 
been given the special rights and 
privileges, and also the special obli- 
gations that go with that admission. 
You not only represent clients. You 
are also officers of the court. The 
public at large, therefore, has the 
right to expect certain things from 
you both as individuals and as an 
organized profession. The public 
has the right to believe that the 
chief concern of the bar association is 
the equitable administration of the 
law and that your association will be 
the first to raise its voice in protest 
when the occasion demands it. 


There is a second point on which 
I wish, candidly and frankly, to 
criticize the Bar. I believe that too 
often the Bar acts as though the ad- 
ministration of justice were a private 
matter, concerning only them and 
their clients. This is far from the 
case. As I have said, the administra- 
tion of justice is one of the founda- 
tion stones of our society and as such 
it must be the concern of us all. 
When the Bar fails to deal promptly 
and vigorously on such an occasion, 
a dangerous situation is created. 


Moreover, public distrust is cre- 
ated. Many persons wonder why the 
Bar has failed to act. Some believe 
that the Bar lacks courage. Others say 
that it is more interested in protect- 
ing some of its own members than 
in serving the public. Still others 
accuse it of playing politics. 


When this happens, it is bad for 
the Bar. It is bad for the courts, It 
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is bad for the country. 

I was asked to speak candidly and 
frankly to you today. Therefore, I 
say to you that I believe that there 
have been occasions on which the 
Bar has failed to act promptly and 
courageously. The Bar has not al- 
ways given the country the active 
leadership which it has a right to 
expect from it. The press looks at 
the Bar, not from the background of 
familiarity with Blackstone and 
Coke, not from a wig-and-woolsack 
tradition which makes the dignity of 
the court an end, instead of a means, 
but with the eyes of those looking 
in from the outside. In a sense, the 
role of the press in doing its job 
isn’t much different from that of the 
lawyer in doing his. Both want to 
learn facts, both want to present 
facts. 


Both Lawyers and Press 
Are Seeking Same Thing 
Perhaps the great difference is that 
the lawyer is an advocate on the side 
of his client and the press is partial 
on the side of its best judgment, 
which may not always be too good. 
Yet the press and the entire legal 
profession should both be seeking 
very much the same things—a decent, 
ordered society, administered by 
honest, energetic officials, refereed 
by a sincere and capable judiciary. 
Sometimes, in striving toward those 
ends, we shall be working at cross 
purposes; more often we shall not. 
When the press sees injustice and dis- 
honor, don’t expect us to stand idly 
by. Our simple request is that you 
don’t just stand by yourselves “to 
see how this thing comes out”. 
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The Draft Covenant on Human Rights 


Covenant on 
Human Rights 
(Continued from page 742) 
phosed into judges of the freedom of 
others.’’*8 

Thus, the political philosophy and 
the policies of the Soviet state re- 
ceive from the iternational com- 
munity a sanction whic: is highly 
desirable, of course, from the Soviet 
point of view; it is undesirable, how- 
ever, from the standpoint of the 
Western democracies.?9 


The Commission Human 
Rights heeded well the General 
Assembly's advice to pay attention 
to Soviet political philosophy. No- 
where does this become clearer than 
in Part III of the Draft Covenant 
which was drawn up by the Com- 
mission in response to the last of 
the General Assembly resolutions to 
be discussed here. Previous drafts of 
the Covenant had limited themselves 
to making provision for civil and 
political rights. This did not satisfy 
the more far-reaching ambitions of 
United Nations planners. Conse- 
quently, in one of the General As- 
sembly resolutions of December 4, 
1950,8° they called upon the Eco- 
nomic and Social Council to request 
the Commission on Human Rights 
“to include a clear expression of 
economic, social, and cultural rights 
in a manner relating them to the 
civil and political freedoms pro- 
claimed in the Covenant...”. The 
Commission obliged and dutifully 
wrote such rights into Part IIT of the 
present Draft Covenant. It is impos- 
sible not to recognize the heavy im- 
print of Eastern philosophy. As a 
matter of fact, Part III is nothing 
else but the perfect embodiment of 
the unadulterated welfare state and 
unmitigated socialism. 


on 


28. American Bar Association, Report of the 
Special Committee on Peace and Law Through 
United Nations, September, 1949, page 4. 

29. It also is ‘‘a legal and moral admission 
that the definition of our Founding Fathers is a 


miserable mistake’’, /Ibid., September 1, 1950, 
page 38. 

30. Department of State Bulletin, January 29, 
1951, page 177. 

31. Universal Declaration of Human Rights, 
Article 17. 


32. The New York Times, May 20, 1951. 
33. Report of the Seventh Session of the Com- 
mission on Human Rights, United Nations Eco- 
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(1.) As far as private property is 
concerned, the great majority of 
Americans still refuse to believe in 
the inherent wickedness of this in- 
stitution. On the contrary, they up- 
hold, under strong pressure from cer- 
tain quarters to be sure, the ideas of 
their ancestors who considered pri- 
vate property as the very foundation 
of society. For those pioneers private 
property constituted both an unsur- 
passed incentive, for which a sub- 
stitute has still to be found, and a 
just reward for him who had success- 
fully acted upon the incentive. It 
was, therefore, to be taken for 
granted that the Universal Declara- 
tion of Human Rights would con- 
tain, as it does contain, a recognition 
of private property. 

Everyone has the right to own 
property alone as well as in associa- 
tion with others. No one shall be ar- 
bitrarily deprived of his property.51 

So far so good. However, when it 
came to the drafting of the Cove- 
nant, the enemies of the American 
economic system were allowed to 
carry the day. The Draft Covenant 
in its present form contains no pro- 
vision whatsoever guaranteeing pri- 
vate property. Proposals to include 
in the Covenant the right to own 
property were defeated on the 
ground that it was not (!) a funda- 
mental human right on a par with 
other rights.5? 

The representative of the United 
States had submitted the following 
proposal: “The states parties to the 
Covenant recognize the right of 
everyone to own property alone as 
well as in association with others and 
to be protected from arbitrary de- 
privation of property.”** A Soviet 
Russian amendment proposed in- 
sertion of the words “in accordance 
with the laws of the country in which 


nomic and Social Council, General E/1992 E/CN. 
4/640, May 24, 1951, page 35. 

34. Ibid, 

35. Ibid. page 36. 

36. Ibid. page 89. 

37. Quoted by Frank E. Holman, “An ‘Interna- 
tional Bill of Rights’: Proposals Have Dangerous 
Implications for U.S."', 34 A.B.A.J. 986, Novem- 
ber, 1948. See also ‘‘President Holman's Com- 
ments on Mr. Moskowitz's Reply'’, 35 A.B.A.J. 288, 
April, 1949. 

38. In the European Bill of Rights the right to 
hold property had likewise been omitted because 
it “‘proved controversial’’. According to a recent 


that property is found”.%* Various 
other proposals and amendments 
were offered. However, the Human 
Rights Commission adopted by ten 
votes to six, with two abstentions, 
the following resolution moved by 
the representative of Denmark: “The 
Commission on Human Rights de. 
cides not to include, at present, an 
Article on the right of property in the 
International Covenant on Human 
Rights.”*5 Thereupon the United 
States filed a statement in the report 
of the Commission wishing “to call 
attention to the desirability of in- 
cluding in the Covenant on Human 
Rights an article on the right of 
everyone to own property”’.®¢ 

Insertion of an article guarantee- 
ing private property should not have 
been called merely desirable but ab- 
solutely indispensable. In the words 
of Senator Borah®?; “Is not the right 
to acquire, own and enjoy property 
a part of human rights? Is there any 
such thing as personal liberty with- 
out it? . . . The framers were wise 
enough to know and brave enough 
to declare that when you have made 
property rights secure, you have con- 
tributed incalculably to human 
rights and human liberty.” The 
American delegation should be in- 
structed accordingly.** 

(2.) As might well have been ex- 
pected, the Marxian concept of “the 
right to work” found its place in 
Part III of the Draft Covenant. The 
Soviet delegation proposed an article 
according to which “the state shall 
ensure to everyone the right to work 
and to choice of profession, with the 
object of creating conditions which 
will remove the threat of death by 
hunger or by inanition”.*® Believing 
that such an article gave unwar- 
ranted stress to the role of the state 





dispatch from Strasbourg, however, the Ministe- 
rial Committee of the Council of Europe will con- 
sider a draft of an addition to the European Bill 
of Rights dealing, among other things, with pri- 
vate property; The New York Times, August 2, 
1951. 

39. Report of the Seventh Session of the Com- 
mission on Human Rights, op. cit., page 26. 

40. The French proposal became Article 20 of 
the Draft Covenant. Report of the Seventh Ses- 
sion, etc., ibid. See also James Simsarian, ‘‘Eco- 
nomic, Social, and Cultural Provisions in the Hv- 
man Rights Covenant’’, Department of State Bul- 
letin, June 25, 1951, p. 1005. 
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and anxious to counteract any con- 
cept of compulsion, the Commission 
on Human Rights by a vote of six- 
teen to zero, with two abstentions, 
substituted the following French pro- 
posal*® for the Russian proposal: 
Work being at the basis of all hu- 
man endeavor, the states parties to 
the Covenant recognize the right to 
work, that is to say, the fundamental 
right of everyone to the opportunity, 
if he so desires, to gain his living by 
work which he freely accepts. 
Can anyone imagine a more clumsily 
phrased provision? It is undoubtedly 
motivated by the desire to please 
both Marxists and non-Marxists at 
the same time, an impossible under- 
taking. 


Provision Adopted Is More Marxian 
Than That of Soviets 

First of all, and this is the irony of 
it, the provision adopted by the Com- 
mission on Human Rights is even 
more Marxian than the rejected So- 
viet proposal ever was. None of the 
other rights of the Draft Covenant, 
political, economic, social or cultur- 
al, have been honored by the epithet 
“fundamental”. Even the Soviet dele. 
gation did not make a distinction be- 
tween ordinary rights on the one 
hand and one fundamental right on 
the other hand: the right to work. 
That the majority of the Human 
Rights Commission composed of 
representatives of Western nations 
paid, with the consent of the United 
States, this glowing tribute to Marx- 
ism, is one of the signs of our time. 
Futhermore, the same tendency to 
surpass the Soviets in setting their 
political philosophy on a_ pedestal 
becomes evident from reading the 
opening sentence of the right-to-work 
article of the Draft Covenant: “Work 
being at the basis of all human en- 
deavor ....” Thus, with a few preg- 
nant words, the Commission wrote 
the essence of materialistic and athe- 
istic Marxism into the Draft Cove- 
nant, again without having been 
asked by the Soviet delegation to do 
so. Surely many, if not the majority 
of, Americans will disagree with this 
conception, believing that, in the 
main, human endeavor has spiritual 
objectives, men aiming at establish- 


ing their relations with their Creator 
and living a life of brotherly love 
with their neighbors, to all of which 
work is merely an incident. 

Second, “the right to work” is just 
what it says it is, namely, a right. It 
may still be necessary to point out 
the danger that invariably goes with 
such a right, once it is recognized. 
Certainly, everyone has “the right” 
to work, meaning that it is quite 
natural for a man not to be lazy but 
to do something constructive towards 
earning a living. The very moment, 
however, when “the right to work” 
finds its place in a political docu- 
ment, it takes on an important addi- 
tional meaning. To all intents and 
purposes the right to work, when 
granted in such a document, should 
be exercised, if necessary, vis-a-vis the 
government upon which in turn de- 
volves the obligation to provide the 
work. Thus the government must 
enter the economic field to discharge 
its obligation successfully. In fact, 
Article 32, originally proposed by 
Mrs. Roosevelt and adopted,*! refers 
to the “rights provided by the state* 
in conformity with this part of the 
Covenant”. Since everybody has the 
right to work or, as the Draft Cov- 
enant provides, the right to the op- 
portunity to work, which is exactly 
the same thing and cannot deceive 
anybody, the government is actually 
compelled to provide what is called 
full employment. The latter can be 
attained, to be sure, but only under 
a system of a managed economy 
which, of course, spells the end of 
free enterprise. It may very well even 
mean the loss of additional liberties, 
e.g., free choice of employment will 
not always be possible under a system 
that commits the government to a 
full employment policy. Strangely 
enough, the Draft Covenant on Hu- 
man Rights, in providing for both 
the right to work and the right to 
free choice of employment at the 
same time, overlooks the fact that the 
individual cannot have his cake and 
eat it too. 

(3.) The right to work is followed 
by a right to “just and favorable con- 
ditions of work”.*8 As in the case of 
the former, the latter is declared to 
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be a concern of governments. The 
states parties to the Covenant recog: 
nize the right of everyone, among 
other things, to equal pay for equal 
work.** The existence of such a right 
was denied by Christ almost two 
thousand years ago.*® The states also 
recognize the right, not only to a 
minimum remuneration, but to fair 
wages as well.*6 Thus, the determina- 
tion of wages and salaries is not ex- 
clusively left to an agreement be- 
tween capital and labor, but, if 
held necessary, is to be dictated by 
the government, an idea abhorrent 
to the great majority of Americans. 
In addition to this, it is declared to 
be the concern of governments that 
the conditions of work include a de- 
cent living for everybody and his 
family.4? This article is the watered- 
down version of the corresponding 
provision in the Universal Declara- 
tion of Human Rights.‘ So is the 
article of the Draft Cove- 
nant*®, according to which the states 
recognize the right of everyone to an 
adequate standard of living and the 
continuous improvement of living 
conditions. The article of the Uni- 
versal Declaration of Human Rights 
referred to provides that everyone 
who works has the right to just and 
favorable remuneration insuring for 


similar 


himself and his family an existence 
worthy of human dignity and sup- 
plemented, if necessary, by other 
means of social protection. The Cove- 
nant, it is true, is silent on the mat- 
ter of supplementation by “other 
means of social protection”. How- 
ever, the difference between the Dec- 
laration and the Covenant is more 
apparent than real. The Covenant 
does not supersede the Declaration. 
The moral force of the latter is still 
supposed to be in effect.%° The states, 





41. Report of the Seventh Session of the Com- 
mission on Human Rights, pages 38-39. 

42. Italics are the author's. 

43. Draft Covenant on Human Righis, Article 
21. 

44. Ibid. 

45. St. Matthew 290:1-16. 

46. Draft Covenant on Human Rights, Article 21. 

47. Ibid. 

48. Universal 
Article 23, §lll. 

49. Draft Covenant on Human Rights, Article 24. 

50. See Preamble fo the Draft Covenant; also 
Article 19, also Article 3. 
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then, are still morally obligated to 
intervene financially in the cases en- 
visaged by the Declaration. Apart 
from this document, at least accord- 
ing to American ideas, the very fact 
that in the Covenant the state recog- 
nizes “rights” means that it has the 
duty to honor them, especially since 
Article $2 says these rights are “‘pro- 
vided by the state’. Here, of course, 
the question arises as to the actual 
conditions under which supplemen- 
tary means of social protection are to 
be granted by the government in ad- 
dition to the fair wages which a per- 
son obtains. What is the criterion to 
be used in judging “decent living” or 
an “adequate standard” of life? Let 
us suppose a man has a job which 
pays him a salary sufficient enough to 
assure him and his family a living. 
But the same man does not have the 
money to buy a radio or TV. His 
dignity may be said to suffer from 
this state of deprivation. Must the 
government come forward with the 
funds necessary for the purchase of 
the radio or television set? Must the 
taxpayer foot this bill? 

(4.) “The states parties to the 
Covenant recognize the right of ev- 
eryone to social security.”"5! This pro- 
vision seems, at first blink, to con- 
form to accepted American standards 
and ideas. It subscribes to the prin- 
ciple of social security which has 
been on the statute books since 1935. 
However, the parties to the Covenant 
will naturally insist that the rather 
indefinite term “social security” in 
the Draft Covenant be interpreted in 
accordance with the convictions of the 
international community rather than 
with the congressional Act of 1935 
and subsequent American legislation. 
Consequently, they will urge, for the 
purpose of finding the true meaning 
of “social security”, that one fall back 
upon the Universal Declaration of 
Human Rights, the moral canons of 
which are, after all, to be translated 
into juridical reality by the Cove- 
nant. A close examination of the Dec- 
laration leads to the conclusion that 
the term “social security” in this doc- 
ument is by far more comprehensive 
than the coverage that we have in 
this country at the present time. This 
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follows from a provision of the Dec- 
laration®? which, among other rights, 
establishes “the right to security in 
the event of unemployment, sickness, 
disability, widowhood, old age or 
other lack of livelihood in circum- 
stances beyond his control” 58 Conse- 
quently, “‘social security” is to be es- 
tablished on an unheard-of scale. 
From the point of view of both the 
Declaration and the Draft Covenant, 
then, social security as granted by the 
Act of 1935 and subsequent legisla- 
tion is social security but in name. It 
is perfectly possible to realize that 
one day the United States will face a 
situation where one foreign state or 
a combination of such states insists 
that the United States live up to its 
treaty obligations under the Cove- 
nant—once it is ratified—that is to say, 
that the United States adopt a “true” 
system of social security, one that 
really conforms to the spirit of the 
Covenant. 

(5.) In the field of health, the 
Commission first adopted the pro- 
posal of the United States of Ameri- 
ca recognizing “the right of every- 
one to the enjoyment of the highest 
standard of health obtainable’’.®+ 
The following proposal of Egypt, as 
amended by the Soviet Union, was 
inserted in the Draft Covenant: 

With a view to implementing and 

safeguarding this right [i.e. to the en- 

joyment of the highest standard of 
health obtainable] each state 

undertakes to provide legislative 
measures} to promote and protect 
health and, in particular: to provide 
conditions which would assure the 
right of all to medical. service and 


medical attention in the event of 
sickness.56 


The last clause beginning with “to 
provide” was the proposal of the 
Soviet Union, adopted ten to four, 
with four abstentions.57 

(6.) The record does not show, 
however, incredible though it may 
seem, objection of the United States 


delegation to one of the new rights 
in the field of education. The Uni- 


versal Declaration of Human Rights 
had provided that “higher education 
shall be equally accessible to all on 
the basis of merit”.5$ Not satisfied 
with this arrangement, the Draft 
Covenant, after repeating the princi- 
ple of equal accessibility, added that 
higher education “shall be made 
progressively free” .5® The free educa- 
tion clause was adopted by eleven 
votes to three, with four abstentions, 
the entire clause, providing for both 
equal access to education and free 
education, by fourteen votes to none, 
with four abstentions.*° Thus, the 
voting in the Human Rights Com- 
mission proves conclusively that, 
when the final vote was taken, the 
United States delegation did not go 
on record to register any opposition. 


Adoption of Covenant 
Would Mean End of Our Colleges 


The adoption of the Covenant, of 
course, would mean the end of edu- 
cation as we have it in America 
today. The private liberal arts col- 
leges, important bulwarks of the free 
world in the struggle against com- 
munism and totalitarianism, would 
be driven from the American scene 
which so significantly has been 
shaped by these great institutions. 
The American delegation should 
have realized that higher education 
could be made available free of 
charge only if the state took educa- 
tion over completely. An alternative 
would be a system of federal grants- 
in-aid under which the private in- 
stitutions could carry on. Their in- 
dependence would largely remain on 
paper, however, as a result of govern- 
mental supervision which invariably 
goes with those grants. The gain of 
freedom from tuition means the loss 
of freedom of the spirit! 

(7.) These are the more important 
rights of an economic, social and 





51. Draft Covenant on Human Rights, Art. 22. 

52. Universal Declaration of Human Rights, 
Article 25. 

53. The italicizing is done by the present writer. 

54. Report of the Seventh Session of the Com- 
mission on Human Rights, etc., page 29. 

55. Italics are the author's. 

56. Draft Covenant on Human 
25 


Rights, Article 


57. Report of the Seventh Session of the Com- 


mission on Human Rights, page 30. 

58. Universal Declaration of Human Rights, 
Art. 26, §1, Cl. 4. 

59. Draft Covenant on Human Rights, Article 
28, Cl. 5. 

60. Report of the Seventh Session of the Com- 
mission on Human Rights, United Nations Eco- 
nomic and Social Council, General E/1992 E/CN 
4/640, May 24, 1951, page 33. 
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cultural mature in Part III of the 
Draft Covenant. They are to be 
achieved by the states individually 
and through international co-opera- 
tion to the maximum of their avail- 
able resources.®! The implications of 
this provision become manifest in 
both the field of international rela- 
tions and domestic affairs. 

In international relations “such 
loose and general language may easi- 
ly be interpreted to mean that 
through international co-operation 
by Uncle Sam and in accordance 
with our greater resources we are to 
provide, or in a large part provide, 
social security for all the rest of the 
world” .82 

In the domestic field the individ- 
ual is not called upon to proceed ac- 
cording to the traditional American 
idea, that is to say, put his trust in 
his own ingenuity and achieve his 
ends primarily through his own per- 
sonal efforts. On the contrary, to 
secure these ends, the individual, in 
a typically collectivist fashion, is as- 
sured of the national effort and even 
international co-operation on his 
behalf and the organization and the 
resources of each state are in a very 
real sense put at his disposal. 


Philosophy of Covenant 

is Contrary to American Ideals 

Now, it is not argued here that an 
adequate standard of living, medical 
care, etc., are unnecessary items. On 
the other hand, it is argued that all 
the “rights” enumerated in Part III 
of the Covenant by the very fact of 
having been written into the docu- 
ment have become rights in the sense 
that they are supposed to be honored 
by the government, especially since 
Article 32, proposed by the United 
States and adopted, recognizes these 
so-called economic, social and cultur- 
al rights as “rights provided by the 
state”. When a man, then, finds him- 
self in any of these adversities, the 
emphasis is not put upon his natural 
ability to help himself. Neither is he 
admonished to take precautionary 
and protective measures before the 
advent of the adversity so that the 
adverse situation may not occur at 
all or, if it does occur, the shock of 


the tragedy will be greatly cushioned. 
Nor are his friends, neighbors, col- 
leagues, his trade union, church, 
lodge, etc., expected to come to his 
rescue when he is in need. As a mat- 
ter of fact and as a matter of right, 
in all these emergencies it is the 
government which stands always 
ready with assistance and cash which 
comes from the pockets of the people 
as a whole rather than from those of 
the groups indicated. Such a philos- 
ophy, it is submitted, runs counter 
to American ideas, Christianity, and 
the principles of the social order as 
such. It is un-American, among other 
things, because of the neglect and 
supression of the initiative of the in- 
dividual. It is not Christian because 
it undermines and virtually destroys 
the field of charity. It is incompatible 
with the principles of the social ord- 
er as such because of the impossibili- 
ty for the members of society to act 
in a truly social spirit. 

The American delegation was well 
aware of the possibility that the 
economic, social and cultural rights 
of the Draft Covenant would meet 
opposition back home. However, in- 
stead of disassociating themselves 
from the work of the Human Rights 
Commission, the members of the 
American delegation decided on an 
unusual course ci action. They par- 
ticipated in the formulation of these 
rights and simply disputed the fact 
that the rights mentioned were rights 
in the orthodox sense of the word! 
Even before the adoption of the Uni- 
versal Declaration of Human Rights 
the American delegation had de- 
clared that they did “not consider 
the economic, social, and cultural 
rights stated in the Declaration to 
imply an obligation on governments 
to assure the enjoyment of these 
rights by direct governmental ac- 
tion’’6, Last May the same delega- 
tion working on the Draft Covenant 
felt that “progress had been made in 
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distinguishing between rights in the 
sense of United States law and eco- 
nomic and social rights that can be 
no more than aspirations or norms 
for countries to aspire to” and, at the 
end of the session, in a separate 
comment, urged that they be in- 
cluded in “a separate legal instru- 
ment’’*+. Now, it may be perfectly 


true that “rights” to some members 





61. Draft Covenant on Human Rights, Article 
19, Cl. 4. 

62. Frank E£. Holman, ‘Treaty Law-Making: 
A Blank Check for Writing a New Constitution’, 
36 A.B.A.J. 707, September, 1950. Mr. Holman 
comments on the corresponding provision of the 
Universal Declaration of Human Rights, Article 
22. See also note 37. 

63. Department of State Publication 3437, 
page 13). 

64. The New York Times, May 20, 1951. See 
separate comment of the United Stotes set forth 
in note 150, infra. 
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of the Human Rights Commission do 
not mean rights in the United States’ 
sense of the term but merely some- 
thing that is or ought to be “good 
for the people”®, This much is cer- 
tain, however. Once the Covenant, af- 
ter ratification by the automatism of 
the supreme law of the land clause, 
has been put on the statute books, no 
American citizen and no American 
court will easily be convinced that 
ultimately “rights provided by the 
state” (Article 32) are no rights at 
all. 


An unconvincing effort has been 
made to persuade the American pub- 
lic not to believe that the rights in 
Part III of the Covenant were claims 
that could, if necessary, be asserted 
primarily against, and enforced vis- 
a-vis, the government. The argument 
is based on one of the already men- 
tioned provisions of the Draft Cov- 
enant which reads as follows®: 

The states parties to the present 
Covenant undertake to take steps, 
individually and through interna- 
tional cooperation, to the maximum 
of their available resources with a 
view to achieving progressively the full 
realization of the rights recognized in 
this part of the present Covenant. 

We are told® that “the phrase ‘with 
a view’ was stressed as pointing to the 
achievement of conditions in a state 
whereby these rights could be se- 
cured through private action as well 
as governmental action”. This is an 
unwarranted assumption since Arti- 
cle 19, as everybody can see for him- 
self, does not mention or envisage 
private action at all and Article 32 
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says that these are “rights provided 
by the state”. 

(8.) Ratification of the Draft Cov- 
enant by the United States would 
result in the destruction of the Amer- 
ican federal system of government as 
we know it today. Under the Con- 
stitution the Federal Government, 
except as to the treaty power, is en- 
dowed with limited powers only 
which means that, as a rule, the 
fields of culture and education are 
exempt from federal legislation. As 
far as economic or social legislation 
is concerned, the jurisdiction of the 
Federal Government has, to a cer- 
tain extent, been established in a 
sort of roundabout way, especially by 
an ingenious and very broad inter- 
pretation of the commerce clause. 
The treaty power, however, is a sep- 
arate power, supreme in all matters 
of international negotiation; and 
when the power is properly exer- 
cised, the entire field is occupied by 
the Federal Government, state con- 
stitutions and laws to the contrary 
notwithstanding. United States v. 
Curtiss-Wright Corporation, 299 U.S. 
304; Missouri v. Holland, 252 U.S. 
416; United States v. Pink, 315 U.S. 
203, 253-234. Under the treaty clause 
Congress has power to legislate which 
it does not otherwise have (ibid.). 
The effect of those cases is to hold 
that the statement that the Federal 
Government is one of limited powers 
applies only to internal affairs and 
that in international affairs the sov- 
ereignty of the United States is com- 
plete. Were the Covenant, then, to 
become the supreme law of the land, 


the traditional distribution of power 
between governments on the nation- 
al and state levels would give way to 
a unitary state with almost all power 
therein exercised by the Government 
in Washington®. 

(9.) The provisions designed to 
implement Part III of the Draft Cov- 
enant do not seem to deserve much 
attention since implementation is 
simply based on the principle that 
the states undertake to submit re- 
ports concerning progress made in 
achieving the observance of the 
rights*®. Unfortunately, there is more 
here than meets the eye. Nobody 
might quarrel with an arrangement 
under which the states would report, 
let us say, to the General Assembly 
or the Secretary General once a year. 
Actually, a fantastic procedure as 
to reports on the promotion of hu- 
man rights has been worked out. 
There will be 


I. Reports of the states to the Eco- 
nomic and Social Council, Article 61 

II. Reports of the specialized agen- 
cies to the Council, Article 62 

III. Transmission of these reports 
by the Council to the Human Rights 
Commission, Article 63 

IV. Reports of the Human Rights 
Commission, Article 64 

V. Comments of the states on the 
reports of the Human Rights Com- 
mission, Article 64 

VI. Comments of the specialized 
agencies on the reports of the Human 
Rights Commission, Article 64 

VII. Reports of the states to the 
Secretary General, Article 65 

VIII. Reports of the specialized 
agencies to the Secretary General, 
Article 65 

IX. Reports of the Economic and 
Social Council to the General Assem- 





65. The New York Times, April 24, 1951. 


66. Draft Covenant on Human Rights, Article 19, 
Cl. 4. 

67. James Simsarian, op. cit., page 1004, 

68. A so-called federal-state clause offered with 
a view to meeting this constitutional problem has 
been postponed (James Simsarian, op. cit., 
page 1008). In 1950 the United States had pro- 
posed the following provision (ibid. page 1014): 
“In the case of a Federal State, the following 
provisions shall apply: (a) With respect to any 
articles of this Covenant which are determined in 
accordance with the constitutional processes of 
that state to be appropriate in whole or in part 
for federal action, the obligations of the federal 
government shall to this extent be the same as 
those of parties which are not Federal States; 
(b) With respect to articles which are determined 
in accordance with the constitutional processes 
of that state to be appropriate in whole or in 
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part for action by the constituent states, provinces 
or cantons, the federal government shall bring 
such articles with favorable recommendation, to 
the notice of the appropriate authorities of the 
states, provinces or cantons at the earliest pos- 
sible moment.'' It has been shown, time and 
again, that these proposals do not meet the prob- 
lem. As far back as 1949 the Report of the Com- 
mittee for Peace and Law Through United Nations 
of the American Bar Association (September 1, 
1949, page 7 ff.) pointed out that the mere state- 
ment in a treaty that its provisions shall not be- 
come domestic law cannot prevent the automatic 
operation of a plain provision of the Constitution 
(Art. Vi). The September 1, 1950, Report of the 
Committee reached the same conclusion (pages 
48-51). This position was recently concurred in 
by Edgar Turlington, “The Human Rights Com- 
mission at the Crossroads’’, Am. Jour. Intl. Low 
(July, 1951) pages 534 ff; page 538). Commenting 
on the proposed federal-state provision Mr 


Turlington writes: ‘‘This article is, in our opinion, 
wholly unsuitable for inclusion in an instrument 
by which our Federal Government would commit 
our whole nation to guarantees of specified rights 
to all individuals within our territory. It should 
be obvious that every international obligation 
assumed by our Federal Government through a 
valid exercise of the treaty power is binding upon 
our State authorities as well as upon our Fed- 
eral authorities. We have to choose between giv- 
ing national guarantees and not giving them. If 
we give them, we must be prepared to stand be- 
hind them all the way, obtaining the co-oper- 
ation of the State Government to the fullest pos- 
sible extent, but realizing that, if that cooper- 
ation is withheld, we have still another choice to 
make: We must take direct Federal action to ef- 
fectuate the guarantees or we must accept the 
international consequences of our failure to do 
so." 

69. Draft Covenant on Human Rights, Art. 60 
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bly, Article 65 
X. Reports of the Economic and 
Social Council to appropriate inter- 
national agencies or organs, Article 66 
XI. Publication of the reports by 

the Secretary General?®, Article 68 

The purposes of the United Na- 
tions are, among other things, to 
achieve international co-operation in 
promoting and encouraging respect 
for human rights", But at the same 
time it is one of the objectives of the 
Charter?? “to develop friendly rela- 
tions among nations based on respect 
for the principle of equal rights 
and self-determination of peoples”. 
Characteristically enough, the second 
principle, and quite rightly so, pre- 
cedes the first in the Charter. In any 
event, it is clear that in the case of 
a clash between the two principles 
a proper balance must be struck with 
a view to preserving them both. The 
obligation of the states to submit re- 
ports amounts to more than mere 
transmission of facts and information 
to a neutral body. This obligation 
implies the subjection of the states to 
a judgment, namely the judgment of 
that agency which receives the re- 
ports. In view of the numerous re- 
ports which are expected to be filed 
with, and implicitly judged by, a 
great number of international or- 
gans, it is seriously to be doubted 
whether friendly relations among 
nations will be strengthened and the 
principle of self-determination be 
maintained. 

Nor is this all. The reports which 
have to be submitted by the states 
must be in conformity with recom- 
mendations made by the General As- 
sembly and the Economic and Social 
Council’. Furthermore, the states 
are expected to furnish their reports 
in accordance with a program to be 
established by the Economic and 
Social Council". 


Blueprints Can Lead 

to World Economic Planning 

It cannot escape the attention of the 
most superficial reader that all these 
blueprints readily lend themselves to 
economic, social, etc., planning on a 
global scale to be carried out by in- 
ternational officials who have not 
been elected and, therefore, are not 
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responsible to the electorate in any 
state. 

The present writer is convinced 
that nothing but resentment and ill- 
feeling will be stirred up as a result 
of the contemplated activities of the 
international bureaucracy. To sub- 
ject to their review the policies of 
the states in the economic, social, 
cultural and educational fields, is, 
even from the point of view of the 
limited objective of promoting hu- 
man rights, too large an order. Sure- 
ly, in a certain given case, a state 
hard pressed by the United Nations 
planners may defend itself by invok- 
ing the escape clause of the Draft 
Covenant™> according to which the 
rights of Part III may be limited if 
this is required by the general wel- 
fare. It can confidently be predicted, 
however, that the justification of the 
claim of the state seeking relief will 
be disputed by another state, if not 


by a combination of states, and prob- 
ably even individuals. Will the en- 
suing controversy on the interna- 
tional level be conducive to the 
strengthening of friendly relations 
among the states? 

(10.) To sum the matter up, the 
economic, social and cultural rights 
of the Draft Covenant should be dis- 
approved and resisted because of 
the (1) recognition given to Com- 
munist views on the subject of hu- 
man rights, (2) introduction ‘of prin- 
ciples of socialism and the welfare 
state, (3) destruction of American 
federalism, (4) establishment of glo- 
bal planning, and (5) deterioration 
of international relations. 

To BE CONCLUDED IN THE NOVEMBER ISSUE. 





70. Exceptions to the principle of publication 
are provided for, Art. 68. 

71. Charter of the United Nations, Art. 1, 
& @. 

72. Ibid. Art. 1, Cl. 2. 

73. Draft Covenant on Human Rights, Art. 60. 

74. Draft Covenant on Human Rights, Art. 61. 

75. Ibid. Art. 32 
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